


ACCORD AND SATISFACTION. 
1. A plea of accord and satisfaction, 
must aver an acceptance by the 
plaintiff of the thing agreed to be 
given in satisfaction. State Bank 
v. Littlejohn. 565 
2. A parol agreement cannot be re- 
ceived to support a plea of an 
accord, to an action of debt upon 
a bond. Ibid. 566 


ACCOUNT. 
See Evipence, 1. 


ACTS OF THE LEGISLATURE. 
1. Acts of the legislature are pre- 
sumed to be constitutional; and 
where in the court below, the va- 
lidity of an act was drawn in ques- 
tion, and the judgment was in 
support of it, and the case stated 
no facts from which the contrary 
could be inferred, the judgment 
must be affirmed. Neal v. Rob- 
erts. 81 
2. An act, making it an indictable 
offence to fell timber in the chan- 
nel ofa particular creek, in a par- 
ticular county, is a public law, 
and need not be recited in an in- 
dictment on it. State vy. Cobb. 
: 115 
3. Words of reference, as “such 
persons,” or “the persons so of- 
fending,” shall be implied in an 
Vor. I. 








act creating asmall misdemeanor, 
if the context shows that such is 
clearly its meaning. Ibid. 118 
. Where different objects of policy 
may have dictated an act creating 
an indictable offence, none of 
which, however, are expressed, it 
shall not be construed with refer- 
ence to one of the objects only. 
Ibid. 118 
5. A statute is conclusive as to all 
public facts which it recites. Kel- 
lo vy. Maget. 421 


ADMINISTRATION, LETTERS 
OF. 

1. Anentry on the records of the 
county court, “It is ordered that 
S. G. be appointed administrator 
of J. G. on his entering into bond 
in the sum of $4000, with J. B. 
and W. S., securities,” is a valid 
grant of administration, although 
it be not stated on the record that 


the administrator gave bond, and 
was properly qualified. Spencer, 


Adm. vy. Cohoon. 27 
. The want of such statement may 
render the grant defective, and 
authorise the county court to an- 
nul it; but until that is done, the 
grant must be respected as valid 
by other courts. Ibid. 27 
. Letters of administration, reciting 
the probate of a will and the death 
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of the executor, are substantially 

letters de bonis non, although not 

expressly stated soto be. White 

v. White. 265 
See Apreat, 1. 


ADMINISTRATORS. 
See Execurors and ADMINISTRA- 
TORS. 


AMENDMENT. 

1. All amendments made either by 
consent, or leave of the court, 
ought to appear on the record. 
Shearin v. Neville, Adm. 4 

- The Superior Court may amend 
the record of its proceedings at 
' any time during the same term ; 

and may thus obviate any objec- 

tions made to the record of that 

term. State v. Calhoon. 374 

See Recorp, 2. Removal oF A 
Cause, l. 


ANSWER IN EQUITY. 
See Practice. 


APPEAL. 

1. Upon an appeal from an order of| 
the county court, granting letters 
of administration, the Superior 
Court acquires general jurisdic- 
tion of the matter, and may grant 
letters to one not originally a par- 
ty to the contest. Blunt et uz. v. 
Moore. 10 
2. Discharging a rule to show cause 
why a new trial should not be 
granted, is not a judgment from 
which an appeal can be taken. 
State- vy. Osborne. 114 
- An appeal may be taken from an 
order of the county court granting 
a re-probate. Such an order 
comes within the meaning of the 
act of 1777, allowing appeals. 
Harvey v. Smith. 190 
- Where the dissatisfied party ne- 
glects to appeal from such a sen- 
tence, it is not regularly re-exam- 
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inable in the superior tribunal. 
Ibid. 190 
5. The word “appeal” in the 9th 
section of the act of 1794, (Rev. 
ch. 414,) is not used in its techni- 
cal sense, and it is not therefore 
necessary or regular for the ma- 
gistrate to pass upon a claim of a 
third person to property attached, 
before such person can carry his 
case to the county court. Simp- 
son v. Harry. 202 
The sixth and seventh sections of 
the act of 1818, (Rev. ch. 963,) 
modified by the act of 1824, ( Tay. 
Rev. ch. 1234,) respecting the 
time within which the transcript 
of the record in appeals from the 
Superior to the Supreme Court, 
shall be filed in the latter, do not 
apply to appeals in criminal cases. 
State v. Dickinson. 349 
- An appeal lies from a judgment 
of the Superior Court, ordering a 
postmaster to be fined for not ser- 
ving as a juror. State v. Wil- 
liams. 372 
- The Supreme Court upon an ap- 
peal, cannot consider of any objec- 
tions to the record of the court 
below, that do not appear in the 
transcript sent up. State v. Cal- 
hoon. 374 
An appeal lies to the Supreme 
Court, from all acts of the Supe- 
rior Court, professing to be final 
adjudications on questions of right, 
notwithstanding such adjudica- 
tions may be irregular and void. 
Darden v. Maget. 498 
See Inpicrment, 6. Waitt, 3. 
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APPRENTICE. 
Sze Covenant, 7. Evipence, 16. 


ARBITRATION AND AWARD. 
Where a submission to arbitra- 
tion was by parol, and the award 
of the arbitrators was also unwrit- 
ten, it was not error in the judge 
to leave it to the jury todecide upon 
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the testimony, what was the true 
question submitted, and what was 
the real question decided in the 
award, and then to instruct them 
what would be the-law, according 
as their finding might be the one 


way or the other. Torrence v. 
Graham. 284 
ASSIGNMENT. 


1. An assignment like any other 
conveyance, may take effect by es- 
toppel between parties and privies, 
and thus legally operate to trans- 
fer the estate of the assignor, al- 
though he was not in possession, 
when the assignment was made. 
Gwyn v. Wellborn. 319 

See Assumpsir. 


ASSU MPSIT. 

Where a person assigned his dis- 
tributive share in an estate, and af- 
terwards collected and used the 
amount due upon it, assumpsit will 
not lie against him at the instance 


of the assignee. Smith v. Gray, 
Ez’r. 42 


ATTACHMENT. 

1. The claim of an interpleader to 
property attached must be a legal 
claim; a mere equitable one will 
not entitle the interpleader to the 
property attached. Simpson v. 
Harry. 202 

2. No claim can be interposed by a 
third person to a debt attached in 
the hands of a garnishee, as no- 
thing but tangible property comes 
within the words or the spirit of 
the law allowing an interplea. Jb. 

202 

3. No attachment can be levied upon 
property held by, or debts due to, 
absconding debtors as trustees for 
others. Jb. 206 

4. Creditors of garnishees have no 
legal right to interpose for pre- 
venting such garnishees from con- 
fessing themselves indebted to the 





absconding debtor. Such confes- 
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sion will not affect their claim 
against the garnishee. 1b. 207 
5. But where specific property is 
levied upon, as the property of an 
absconding debtor, claimants have 
a right to interpose for the purpose 
of protecting their present enjoy- 
ment of it, and for preventing any 
injury that might attend’ its re- 
moval. Jb. 207 
6. Where attachments were issued, 
and a garnishee summoned, at the 
instance of different creditors, and 
at the same term of the court, 
judgments were obtained against 
the garnishee in each case, for the 
sum due by him to the attached 
debtor, and executions issuing 
thereon against the garnishee 
tested of the same term were put 
into the hands of the same sheriff, 
the money collected by the sherift 
must be applied to the executions 
pro rata, without regard to the 
priority of time in issuing the 
attachments and summoning the 
garnishees. Freeman v. Grist. 217 
See Appgat, 5. 


BASTARDY. 

1. The act of 1799 (Rev. ch. 531, 
sec. 3,) which authorises a sum- 
mary remedy against the reputed 
father of a bastard child, is not a 
repeal of the common law right of 
suing all or either of the obligors 
on the bastardy bond ; and in suits 
on such bond, the notice required 
by that act, need not be shown, 
Shew v. Stewart. 412 

2. The summary remedy prescribed 
by this act is only cumulative, and 
applies only as against the reputed 
father, and not as against his 
securities on the bastardy bond. 
Ibid. 412 


BEQUEST. 
1. A bequest to a son of “every 
article I have already possessed 
him with, will not by the mere 
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force of those words, pass a slave 
which the testator erroneously 
supposed he had emancipated, and 
had placed with the son for protec- 
tion only ; and in such case, whe- 
ther it was the testator’s intention 
to pass the slave, is a question 
of fact. White v. White. 268 
2. Where a testator bequeathed 
certain slaves to the children of 
his daughter, and expressed his 
wish that his son-in-law should not 
have the “ use or control of the 
said slaves ;” and then subjoined 
“ but if she survives him, then my 
said daughter may have the use of 


said slaves during her widow-|6. 


hood,” it was held that the daugh- 
ter did not take a legal estate in 
the slaves upon which an action at 


law could be sustained, but that/7. 


her interest was only an equitable 
one, and could be protected only 
in a court of equity. Bennett v. 
Williamson. 282 
3. A bequest by a testator to his 
wife of a “girl named Hannah 
and my horses, &c. and my plan- 
tation, with all the land adjoining 


my wife should terminate before 
her natural life, Nell shall remain 
in this place for the support of my 
children who may live here :”—It 
was held, that the increase born 
after the arrival of Thomas to the 
age of sixteen years, but before 
the death of the widow, would 
belong after the death of the 
widow, to A. and B.; particularly 
as that construction would har- 
monise with the rest of the will, 
which seemed to aim at an equal 
distribution of the testator’s pro- 
perty among all his children. 
Gibbons v. Dunn. 446 
The state of the testator’s family 
at the time of making his will 
may be attended to in settling its » 
construction. Ibid. 449 
The whole will may be examined, 
and the state of the property 
looked at, if it appears on the face 
of the will; not de hors, unless to 
explain a latent ambiguity. = 
4 


See Lecacy, 2. 
BOND. 


to it, during her lifetime,” passes| Where A. owed B. by bond, and it 


but a life estate in the negro girl. 
Black vy. Ray. 334 
4. A direction that the testator’s 
infant grand-children shall be 
“‘ raised” and “ educated”, creates 
a charge upon the estate for such 
raising and education during their 
minority. Cloud v. Martin. 399 
5. Where a testator bequeathed a 
female slave “‘to his wife during 
her natural, life, or widowhood,” 
and in a subsequent clause of his 


will, provided that the slave should | 1. 


become the property “ of my daugh- 
ters A. and B. at their mother’s 
death, or at the time that my son 
Thomas arrives at sixteen years 
of age ; and her increase, if any, 
before that time, to be equally 
divided amongst the rest of my 
children. If the widowhood of 





was agreed between them that A. 
should pay the debt by instal- 
ments, and execute a new bond 
for the balance due after each 
payment; it was held, that an 
offer of performance by A. was 
not a bar to an action on a bond 
delivered after the agreement was 


made. State Bank v. Littlejohn. 
563 


BOUNDARY. 
Where a call in a grant was 
“running N. 45° W. 220 poles to 
a black oak near his (the gran- 
tee’s) own line,” and the black 
oak could not be found, nor its 
locality proved, it was held, that 
the word near, would not carry 
the line 30 poles further, to reach 
another tract of the grantee’s but 
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that it must be stopped at the end 
of the distance mentioned in the 
grant. Den ex dem. Harry v. 
Graham. 76 
2. A posterior line of a grant will 
never be reversed for the purpose 
of showing the termination of a 
prior one, unless the description 
of the posterior be more specific 
than that of the prior, and unless 
from the posterior, a mistake in 
the prior can be clearly shown. 
Ibid. 76 
3. In questions of boundary, a plat 
or map of an adjoining tract of 
land, made at the instance of the 
owner, is evidence as the act of 
the owner against him, and all 
persons claiming the same land 
under him, though it is not con- 
clusive, and may be explained. 
Webb v. Hall. 278 
4. The meaning of a deed as to 
what land it covers, is a question 
of law to be decided by the’‘court. 
What are the termini of the lines 
are points of construction, where 
they are questions of fact. There- 
fore, it was held to be error for 
the judge to instruct the jury, that 
where there was an irreconcilable 
difference between a natural boun- 
dary and a marked line, it was 
matter of evidence, and not of 
construction. Denexdem. Hur- 
ley v. Morgan. 425 
5. As a general rule in questions 
of boundary, a natural object has 
a preference over marked lines on 
corners, and will control them 
when the natural object is of such 
a nature as cannot easily be mis- 
taken by the parties, either in 
name or situation, as in the case 
of a river ora creek. But the 
reason of this rule does not apply 
to very small streams,which either 
have no names, or formerly had a 
different name from that which 
they now bear. With respect to 
these, it is open to evidence which 
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stream the parties meant by a par- 
ticular name, and the jury, if sa- 
tisfied of the fact, from proof of 
possession or the like, may find a 
stream to be the one meant, altho’ 
not the one bearing the name 
mentioned in the deed. Ibid. 425 
6. In locating a grant, a call for the 
lines of another person ought to 
control the course and distance, 
when at the time of the survey 
these lines were well established ; 
but if they never were marked, or 
if there has been no_ possession 
according to them, then a call for 
them should be disregarded, and 
the course and distance pursued. 
Carson vy. Burnett. 558 


BUNCOMBE TURNPIKE COM. 
PANY. 

1. That clause of the charter of the 
Bancombe Turnpike Company, 
(act of 1824, Tay. Rev. c. 1258, 
sec. 13,) which compels all persons 
living within two miles of the road 
of said company, and who are by 
law liable to work on public roads, 





to perform six days’ labour on the 
said road ineach and every year, 
is not unconstitutional,inasmuch as 
they are by the same charter ex- 
empted fro: paying tolls for pass- 
ing over the road. Buncombe 
Turnpike Co. v. M‘Carson. 306 
2. Whether a person subject to pay 
toll, could be constitutionally com- 
pelled to pay toll, quere’? Jhid. 
306 

3. The Board of Directors of the 
Buncombe Turnpike Company 
may, under its charter, appoint a 
manager, or overseer of the re- 
pairs of the road, without a deed 
under the corporate seal ; and this 
appointment may be shown by the 
production of their books, con- 
taining an entry of a resolution to 
that effect. Ibid. 306 




















604 


CASES APPROVED. 
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Dev. 492.- Reid v. Kelly, 1 Dev. 
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Marr v. Peay, 2 Murph. 84. Den 
ex dem. Wood y. Sparks. 395 


Fitzrandolph v. Norman, N. C. 


Term Rep. 132. Green v. Har- 
man, 4 Dey. Rep. 158. Dobbins 
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Carson v. 
553 


v. Stephens, ante, 5. 
Burnett. 


M‘Kerall v. Cheek, 2 Hawks, 343. 


1. 


Vick v. Flowers, 1 Murph. 321. 
Brady v. Ellison, 2 Hay. Rep. 
348. Dobson v. Erwin. 569 


CASE STATED. 
The case stated for the Supreme 
Court by the court below, will 
always be presumed to be correct 
in point of fact, unless from an 
examination of the whole record, 
a mistake clearly appears. Den 
ex dem. Harry vy. Graham. 176 


- Records of suits not referred to 


as making any part of the case 


‘sent to the Supreme Court, cannot 


3. 


1. 


be noticed by it. Freeman v. 
Grist. 219 
Where it does not appear ina 
case, that a person of the same 
name, is the same person, this 
court can presume it to be so. 
Gwyn v. Wellborn. 320 


- An exception, on the case stated 


for an appeal to the Supreme 
Court, is there taken to be abso- 
lutely true, as to all matters which 
occur on the trial, or purport to 
have been acted. in the court from 
which the appeal comes. But 
where the fact is stated, as having 
occurred in another court, the 
record of that court is the only 
competent evidence of the fact ; 
and no statement contrary to it, 
can be admitted. State v. Reid. 

377 

See Evipgence, 24. 


CERTIORARI. 
See Recorp, 3, 5, 6. 


CHEROKEE INDIANS. 
Under the third article of the 
treaty of 1819, between the Uni- 
ted States and the Cherokee In- 
dians, the particular Indians resi- 
ding within the limits of North 
Carolina, to whom reservations in 
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fee-simple were made, had a right 
to alienate the tracts reserved as 
they thought proper, prior to, and 
independent of, any act of the 
state legislature. Den ex dem. 
Belk v. Love. 65 
- The condition annexed to the re- 
servations under this article, does 
not require a perpetual residence 
on the tracts reserved, but only a 
notification of an intent to reside, 
which is a condition precedent, 
and when complied with the es- 
tate becomes absolute. Ibid. 65 
- But if this were otherwise, an 
individual could not treat the es- 
tate as at an end, before the state 
shall enforce a forfeiture for the 
breach of the condition. Ibid. 65 


CLERK. 

. Where a person had been elected 
clerk of the Superior Court, under 
the act of 1832, c. 2, and at the 
proper time had _ tendered his 
bonds, which had been accepted 
by the court, and he inducted into 
office, while the former clerk was 
present in court, cognizant of what 
was going on, and did not object 
thereto, but actually surrendered 
up the office and records to the 
new clerk in term time, and re- 
tired from the performance of the 
duties of the office for twelve 
months thereafter; it was held, 
that such conduct ia the old clerk, 
amounted to a surrender of his of- 
fice to the court, and justified the 
reception and induction into office 
of the newly elected clerk. Wél- 
liams v. Somers. 61 

- Where a clerk elected prior to the 
act of 1832, c. 2, during good be- 
haviour, was in court, when a per- 
son elected under that act was ad- 
mitted as clerk, and made no ob- 
jections to the court against such 
admission, but surrendered the 
books and papers to the new clerk, 
and likewise neglected to tender 


his bonds, which he was bound by 
law to renew at that term, it was 
held, that such conduct amounted 
to an abandonment of the office, 
and justified the admission of the 
new clerk. Dickens vy. Justices, 
fc. 406 


COLOUR OF TITLE. 

To constitute colour of title, there 
must be some written document of 
title professing to pass the land, 
which is not so obviously defec- 
tive, that it could not have misled 
a man of ordinary capacity. 
Hence a sheriff’s return of a sale 
upon a fi. fa. is not colour of title, 
for that is not understood by any 
man of ordinary capacity as el- 
ther passing, or professing to pass 
a title. Den ex dem. Dobson v. 
Murphey. 586 

See Suerirr’s Deep, 2. 


COMMON CARRIER. 

The rule of diligence which mea- 
sures the liability of common bai- 
lees for hire, is not that by which 
the engagements of common car- 
riers is to be tested. The latter 
can be excused for the non-perfor- 
mance of their contracts by no- 
thing short of the act of God, or 
of the public enemy. Harrel v. 
Owens. 273 


CONDITION. 

A condition or limitation annexed to 
an estate, destroys the whole of 
the estate to which it is annexed, 
and not a part only of it. Bennett 
v. Williamson. 283 

See CurrokeEE Inprans, 2, 3. 


CONSIDERATION. 
Where a specific consideration is set 
forth in a conveyance, and no 
others are referred to in gene- 
ral terms, none other than the 
specific one can be averred and 
proved. But if one considera- 
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tion is specified, and others 
are referred to in general terms, 
it is competent to show them 
forth in evidence; and where 
the deed is wholly silent as to the 
consideration, proof of the actual 
consideration is admissible. Jones 
v. Sasser. 452 
See Fraups Srartvre of, 1. 


CONSPIRACY. 

A private person can obtain redress 
for a conspiracy only when it 
operates to his injury, and when 
ay to him its object is unlawful. 
Eason v. Petway. 47 


CONSTITUTIONAL. 
See Acts of the Legislature, 1. Bun- 
combe Turnpike Company, 1, 2. 
Postmaster. Taxes 2. 


CORPORATION. 

1. The books of a corporation, con- 
taining entries, in accordance with 
its charter, when identified, are 
admissible to prove the organiza- 
tion and existence of the corpora- 
tion. Buncombe Turnpike Co. v. 
M:Carson. 306 

2. When a corporation is plaintiff, it 
must, upon the general issue, show 
itself to be a corporation. And 
when the charter is by statute, 
that is done by showing the sta- 
tute, and that the persons acting 
under colour of it, are in posses- 
sion of the corporate franchises. 
Ibid. 309 

3. The non-existence of a corpora- 
tion acting as‘such, or the forfei- 
ture of its charter, can only be ad- 
judged at the suit of the sovereign. 
Such non-existence or forfeiture 
cannot when there is no judicial 
sentence against it declaring it null 
be collaterially inquired into by 
individuals. Ibid. 309 

4. Corporations by prescription, or 
by letters patent, could, according 
to the old books, act only by deed. 
In modern times, however, it has 





been held that although they can 
grant only by deed, yet they may 
do many other acts without one, 
as appoint a baliff, or the like. 
Ibid. 310 
5. But corporations, created by le- 
gislative charter, which allows or 
requires the ordinary business to 
be done, not by the corporation as 
an entire body, but by a select 
board as the agents of the corpo- 
ration, are not governed by the old 
rules of the common law in their 
mode of action, but are guided and 
regulated by the statute creating 
them. Ibid. 310 
6. The agents of a corporation are 
not required by any rule of the 
common law, to act by deed on 
behalf of their principals, where 
they might act for themselves by 
part. Ibid. 311 


COSTS. 

1. Under the acts of 1790, (Rev. c. 
326) and 1798, (Rev. c. 504, sec. 
3,) persons who appear in court 
and act as parties defendants may 
in case the petitioner succeeds, be 
adjudged to pay costs, though they 
have not regularly made them- 
selves parties by a rule of court. 
Jones v. Physioc. 173 

2. If the petitioner under these acts 
procures subpcenas and copies of 
his petition to be served on the 
persons to be notified, it must be 
at his own costs, as they are not 
required to be made parties by the 
petitioner. Ibid. 173 

3. Where the proceedings, under a 
writ of mandamus are dismissed, 
the relator may be ordered to pay 
the costs. Dickens v. Justices, 

Cs 406 

4. Although costs are not expressly 
given by any act of the Assembly 
organising the Supreme Court, 
yet the power of giving a judg- 
ment for them, necesssarily re- 
sults from the several acts of 1810 





(Rev. c. 785, sec. 7), 1818 (Rev. 








2. 


4. 


5. 
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ce. 963, sec. G6 and 7,) and 1825, 
(Taylor’s Rev. c. 1282.) Spurks 
v. Woods. 489 
5. An ex parte proceeding, upon 
which no judgment can be given 
affecting others, is not compre- 
hended in the term “action,” as 
used in the 90th section of the act 
of 1777, (Rev. ch. 115,) and upon 
an appeal to the Supreme Court, 
from an irregular judgment of the 
court below, by a person not a par- 
ty to the proceeding, the court 
may, in its discretion, adjudge 
that neither party to the appeal 
shall pay costs. Darden v. Maget. 
498 


COVENANT. 

1. A covenant for quiet enjoymént 
runs with the land, and one whois 
evicted, may recover upon such 
covenant in the deed of any prior 
vendor, and this whether he pur- 
chased with or without warranty. 
Markland’s Adm. vy. Crump. 94 

2. An intermediate vendor cannot in 
respect of his liability upon his co- 
venant for quiet enjoyment, reco- 
ver of a prior vendor, but must 
first make good the damages of 
the person evicted. Ibid. 94 

3. The right of a vendor who sells 

with warranty, to retain the title 
papers, does not give him the right 
to sue primarily for the eviction of 
his vendee. Ibid. 98 

4. Privity of contract will not alone 
suffice to sustain an action upon a 
covenant running with land, but 
the plaintiff must show a damage 
to himself in particular from the 
breach alleged. Ibid. 101 

5. Upon a covenant to pay sixty dol- 
lars annually for two years, for the 
hire of a slave, and also to furnish 
the slave with food, &c. debt may 
be brought before a single justice 
for one year’s hire; and if the 
warrant call for that sum due by 
bond, it is well supported by the 
Vou. 1. 61 
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production of the covenant. Ham- 
ulton v. M‘Carty. 226 
6. Where a party incurs an obliga- 
tion by his own act, he will be 
bound to the extent of his engage- 
ment, and will not be excused for 
its non-performance by accident 
from inevitable necessity, as he 
would be, if the obligation were 
imposed upon him by law. And 
for the breach of such voluntary 
engagement, the extent of the in- 
jury forms the proper measure of 
damages, however the perform- 
ance may have been defeated. 
Clancy v. Overman. 402 
7. If the owner of a slave binds him 
as apprentice, and covenants that 
he shall faithfully serve his mas- 
ter, &c., and the master covenants 
to teach the apprentice a trade, 
these covenants are mutual and 
independent, and a breach on one 
side is no bar to an action for a 
breach on the other. Ibid. 402 
8. A covenant to teach an appren- 
tice, or cause him to be taught, a 
trade, is not an absolute engage- 
ment that he shall, at all events, 
learn that trade, but is only a co- 
venant for faithful, diligent and 
skilful instruction. Ibid. 402 


DAMAGES. 
See Covenant, 6. Dertinve, 2. 
Mitts, passim. Snerirr, 1, 2. 
Trespass, 2,3. Wivow, 3. 


DEBT. 
See Payment and SaTIsFAcTiIon. 


DECLARATIONS OR ADMIS.- 
SIONS. 
See Evipence, 1, 8, 13, 14, 15, 16. 


DECEIT. 

Where the defendant in an execu- 
tion fraudulently induces the she- 
riff to sell unsound property of his, 
and at the sale fraudulently rep- 
resents it to be sound, an action 
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for a deceit lies against him by 
by the purchaser. Erwin v. 
Greenlee. 39 


DEED. 
1. Where the subject-matter of a 
conveyance is completely identi- 
_ fied by its name, by its localities, 
and by certain other marks of de- 
scription, the addition of another 
particular which does not apply to 
it, nor to any thing else, will not 
avoid the conveyance, but will be 
rejected as having been inserted 
through misapprehension or inad- 
vertence. Den ex dem. Belk v. 
Love. 65 
2. A party who insists on a trial 
that a particular deed vests the 
title in him, is not thereby preclu- 
ded, either by way of estoppel or 
presumption, from contending that 
another deed is to be presumed in 
his favour. Den ex dem. Hurley 
v. Morgan. 432 
3. A deed may properly, and in ma- 
ny cases ought, to be found upon 
presumption, although the jury 
and court may be satisfied it nev- 
er was in fact made; and the 
court may instruct the jury that it 
is their duty to presume such 
deed, unless the contrary be prov- 
ed. Ibid. 432 
4. General words in a deed as “ my 
estate,” or “all the property I 
possess,” do not pass or profess to 
pass any thing which was not held 
by the grantor as his own proper- 
ty, although he might have the 
possession. Jones v. Sasser. 463 
5. The court cannot assume as a 
fact, that property, the title to 
which is in one person and the 
possession in another, is held ad- 
versely, and upon the faith of that 
fact, declare the property to be 
included in a general description 
used by the person in possession 
of “ all my property.” Ibid. 463 


See Consrperation. Evipence, 
3, 4. 
DEPOSITION. 


See Evipence, 6. 


DETINUE. 

1. In detinue, if after action brought 
and issue joined, the plaintiff gets 
possession of the thing sued for, 
that fact may be pleaded puis 
darrein continuance, in abatement 
of the suit, but it seems that it 
would not be a good plea in bar. 
Morgan v. Cone. 234 

2. In detinue, damages are only 
consequential upon the recovery 
of the thing sued for ; and there- 
fore, if the plaintiff, pending the 
suit, obtains possession of it, he 
cannot proceed for the ——- 
but his suit fails altogether. J 

234 

3. If, upon a judgment in detinue 
for slaves, the execution is satis- 
fied by the payment of the assess- 
ed value by the defendant, and its 
receipt by the plaintiff, the title 
to the property will be transferred 
to the defendant by relation to the 
time of the verdict and judgment ; 
and the issue born of said slaves, 
between the rendition of the judg- 
ment and the satisfaction of the 
execution, will of consequence be- 
long to him. Vines v. Brownrigg. 

239 

4. The form and effect of the judg- 
ment and execution in detinue, 
stated by Daniez, Judge. Ibid. 

239 


DISTRIBUTIVE SHARE. 
See AssumMPsIT. 


DOWER. 
See Winpow, 2, 3, 4, 7. 


EJECTMENT. 
1. Ejectment may be sustained, al- 




















INDEX. 


though it appears that the lessor 
of the plaintiff, and the defendant, 
are both living on different parts 
of the tract of land in dispute, 
claiming adversely to each other. 
Den ex dem. Dobbins vy. Step- 
phens. 5 
2. When a landlord makes himself, 
defendant, to protect the posses- 
sion of his tenant, the plaintiff 
cannot on the trial prove other 
trespasses committed by the land- 
lord himself. Carson v. Burnett. 
560 


EMANCIPATION. 
See Bequest. Staves, passim. 


EQUITY OF REDEMPTION. 
See Execurion, 3, 4, 5, 6, 7, 8. 


ESTOPPEL. 

1. A person who has title to a slave 
will not be estopped by reason of 
any concealment or misrepresen- 
tation of that title, from setting it 
up against one who claims as a 
volunteer. Jones v. Sasser. 452 

2. The title to slaves cannot be 
transferred without consideration, 
by virtue of an estoppel, arising 
from the misrepresentations of the 
owner, as that would be in con- 
travention of the act of 1806, 
(Rev. ch. 701,) which requires 
gifts of slaves to be in writing ; 
and an estoppel cannot be set up 
to defeat the statute. Ibid. 452 

3. The doctrine of legal and equita- 
ble estoppel partially discussed by 
Gaston, Judge. Ibid. 452 

See AssicnmentT. Deep, 2. 


EVIDENCE. 

1. The declarations of a party 
must be taken altogether, as well 
those to discharge, as to charge 
him; and where a person, to 
whom an account had been pre- 
sented, did not object to any ot 


the items, but only contended for). 
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further credits, what he says must 
be submitted tothe jury along 
with the evidence of his admis- 
sions arising from his silence as 
to the items. Walker v. a 
1 
2. The acts of a court can be proved 
only by its own records, and pa- 
rol proof for that purpose is inad- 
missible. Spencer, Adm. vy. Co- 
hoon. 28 
3. A registered copy of a deed can- 
not be received as evidence of 
title, without accounting for the 
absence of the original. Smith v. 
Wilson. 40 
4. The affidavit of a party to the 
cause, proving the loss of a paper, 
will be received to let in secon- 
dary evidence of its contents. 
Ibid. 41 
5. Proof of particular facts is not 
admissible to impeach a witness, 
and the opinion of an impeaching 
witness is proper only when it 
coincides with the general repu- 
tation of the person impeached ; 
and a witness who swears that he 
did not believe another to be hon- 
est, but who does not know the 
opinion of others, is incompetent. 
Downey v. Murphey. 84 
6. A party offering a deposition is 
not bound to read a statement of 
irrelevant facts contained in it; 
neither can the other party read 
it, for the purpose of contradict- 
ing it. Ibid. 85 
7. It seems that an inhabitant of a 
town may be a witness for the 
town, where he has no distinct 
individual interest in the suit ; and 
where the subject-matter of the 
controversy is a public charity 
belonging to the town, he is un- 
doubtedly competent. Jackson v. 
Com’rs of Hillsborough. 177 
8. Where it is inferable from facts 
before proved, that the wife is act- 
ing as agent of her husband, evi- 
dence of her acts or declarations 
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is admissible. Torrence v. Gra- 
ham. 286 
9. A witness who releases a parti- 
cular interest which he has in an 
estate, is competent, where it does 
not appear that he has any other. 
Ibid. 286 
10. Where it appears from the case 
stated, that a note was in the pos- 
session of the plaintiff, and was 
not produced on the trial, every 
fair presumption that can arise 


from withholding it is to be made] 


against him, as to those parts of 
the contents that do not appear 
from the evidence given. Syming- 
ton v. M‘ Lin. 298 
11. Where a demand was read 
aloud from a written paper, any 
person who heard it may prove 
the demand, without the produc- 
tion of the paper from which it 
was read. Bluck v. Ray. 334 
12. Where a fraudulent attempt to 
prevent competition at a sale is 
alleged against a party, he may, 
in answer to evidence of such al- 
legation, show that he requested 
several persons to attend the sale, 
and bid, as in such case his decla- 
rations became a part of the res 
geste. Jones v. Young. 355 
13. If, in answer to the prima facie 
evidence of fraud, arising from the 
possession retained by a debtor, 
a‘ter a conveyance, of his slaves, 
his assignee produces proof tend- 
ing to show that the debtor’s pos- 
session was bona fide, as his bai- 
lee or agent, the creditor may 
give in evidence to rebut such 
proof, the acts and declarations 
of the debtor, showing that he 
claimed the slaves as his own, af- 
ter his conveyance. Askew v. Rey- 
nolds. 367 
14. Where a person, alleging him- 
self to be the agent of another, 
sold a note payable to his princi- 
pal for the benefit of his principal, 
what he said to the purchaser at 





the time of the sale, as’ to the 
note belonging to his principal, 
and his being merely an agent, is 
admissible evidence. Ibid. 367 
15. Generally the acts and declara- 
tions of a grantor, after his grant, 
cannot be received in evidence 
against his grantee. But where 
the grantor remains in possession 
after his grant, his acts and decla- 
rations as to his possession will 
be admitted upon the same princi- 
ple that permits the declarations 
of a trader at the time of leaving 
his residence, to be admitted as 
evidence of the purpose of his de- 
parture ; and that, on a question 
of adverse possession, receives the 
acts and declarations of the tenant, 
to show the nature of his posses- 
sion. Ibid. 370 
16. The acts and declarations of a 
slave apprentice, is evidence on 
the part of the master in an ac- 
tion by the owner, to show the 
temper and disposition of the ap- 
prentice. Clancy v. Overman. 
402 

17. When a witness is called upon 
to prove facts originally entrusted 
to memory, he may use a written 
memorandum, which he has for- 
merly made, in order to refresh 
his memory ; but if, after such 
help, he cannot recollect a parti- 
cular fact, the writing is not ad- 
missible to supply it. This rule, 
however, does not apply to proof 
of written instruments or docu- 
ments; for where such are lost or 
destroyed, so that they cannot be 
produced, a copy of them, verified 
in court by the copyist to have 
been taken from the original, is 
admissible, even in preference to 
a professed full recollection of 
their contents by the witness, be- 
cause such a copy is less liable to 
error than the memory of the wit- 
ness. And so, for the same rea- 
son, an abstract of the original, 
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taken and verified in the same 
way, is admissible, independent of 
the recollection of the witness, 
and even in preference to it, as to 
the facts which it contains. Kello 
v. Maget. 414 
18. To impeach the credibility of a 
witness, by proving that he swore 
differently as to a particular fact 
on a former trial, it is not neces- 
sary that the impeaching witness 
should be able to state all that the 
impeached witness then deposed. 
It is sufficient if he is able to prove 
the repugnancy as to the particu- 
lar fact, with regard to which it is 
alleged to exist. Den ex dem. In- 
gram v. Watkins. 442 
19, The fact of a witness being in- 
terested in the matter in dispute, 
must be shown only in the mode 
in which other controverted facts 
are to be proved. Therefore the 
declarations of the witness, not on 
oath, nor in the presence of the 
party against whom they are of- 
fered, with respect to his interest 
in the subject-matter of the suit, 
cannot be given in evidence. Ibid. 
442 

20, A witness will not be admitted 
to prove what a deceased witness 
swore to on a former trial, unless 
he can state substantially all the 
testimony of such deceased wit- 
ness. Ibid. 444 
21. Where a son, to whom the 
father had conveyed a slave by 
deed of gift, but retained the pos- 
session by permission of the son, 
was alleged to have stood by while 
his father was making another 
voluntary disposition of his pro- 
perty by deed among all his chil- 
dren, and to have fraudulently 
concealed or misrepresented his 
title, i¢ was held that a private 
conversation, which occurred be- 
tween the father and the son, just 
before the execution of the latter 
deed, in which the father assured 
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the son, that by becoming a party 
to it, his right under the deed of 
gift would not be prejudiced, was 
admissible to show that the son 
himself was misled; and that it 
was admissible also to prove how 
the father held the slave. Jones v. 
Sasser. 452 
22. A mere trustee, who has no di- 
rect interest in the event of the 
suit; is competent to testify in that 
suit. Ibid. 452 
23. A memorandum signed by a de- 
puty-sheriff, setting forth that he 
had, at the request of the sheriff, 
sold a certain tract of land ata 
particular time, upon a certain ex- 
ecution, is not admissible as evi- 
dence of the sale, nor of any other 
fact, unless he is dead. But upon 
a question whether the sheriff’s 
deed, purporting to be executed 
in pursuance of such sale, was 
fraudulent, it may be admitted for 
the purpose of showing merely 
upon what information the sheriff 
proceeded to execute a deed for 
land which he had not himself 
sold. Den ex dem. Dobson v. Mur- 
phey. 586 
24. Where testimony, competent for 
one purpose but not for another, 
was, after being objected to, ad- 
mitted, but no instruction as to its 
effects was prayed for, and it did 
not appear for what purpose it 
was used, it was held that its re- 
ception alone could not be assign- 
ed for error. Ibid. 590 
25. Instruction to a jury, that they 
were bound to believe a witness 
who was uncontradicted and un- 
impeached, whose story was cre- 
dible, and in whose manner there 
was nothing to shake their confi- 
dence, is erroneous ; because from 
its connection with the parties, or 
the subject in controversy, and 
other similar circumstances, they 
might properly disbelieve him. 
Noland v. M‘Cracken. 594 





2. As toa sheriff, all the defendants 
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See Bounpary, 3. Buncomnr 
Tornxrixe Company, 3. Cor- 
porATioN, 1, 2. New Triat, 
3. Pexsury. Warranty: 


EXECUTION. 

1. A sheriff is not bound, indepen- 
dent of the act of 1826, c. 31, to 
levy an execution, and raise the 
money upon the property of the 
principal debtor, in preference to 
that of the surety. And if heeven 
combines with a third person to 
throw the debt upon the surety, 
whea he might have made it out 
of the principal, he does not there- 
by render himself liable to the ac- 
tion of the surety. Eason v. Pet- 
way AA 


in an execution are principals, and 
he may levy upon which, and in 
what proportion he pleases. Ibid. 
46 

8. A sale of the equity of redemp- 
tion, under an execution at law, 
at the instance of the mortgagee, 
for his mortgage-debt, is not sanc- 
tioned by the act of 1812, (Rev. 
ch. 830.) The words of that act 
are general, but this exception 
arises necessarily out of the sub- 
ject, and the spirit of the act. 
Camp v. Core. 52 
4. Whether the act would justify a 
sale by the mortgagee for any 
other debt. Quere ? Ibid. 52 
5. The nature of the interest sold is 
not changed by the 2d or 3d sec- 
tion of the act of 1812. The 
rights of the parties remain as be- 
fore, equitable; therefore the sta- 
tute is to receive its proper con- 
struction from a court of equity. 
Ibid. 54 
6. Whenever a sale under a f. fa. 
cannot have the effect to satisfy 
the plaintiff, the fi. fa. can confer 
no power to sell. Ibid. 55 
Z. The object of the act of 1812, 
was to make the mortgaged estate 





available to the other creditors of 
the mortgagor; not to affect the 
relation between him and the 
mortgagee. Ibid. §7 
8. As courts of equity relieve against 
agreemcnts between persons in a 
fiduciary relation, so they ought 
to prevent the mortgagee from 
purchasing the equity of redemp- 
tion at execution sale, and thereby 
destroying ‘the relation between 
him and the mortgagor, created 
by the contract of loan. Ibid. 59 
9. Growing crops are the proper 
subjects of a levy and immediate 
sale under a fi. fa., and the pur- 
chaser acquires a right of ingress 
and egress, to cut and carry them 
away when ripe. Smith v. 7 
10. A sale under an execution, of a 
growing crop, made at the dis- 
tance of two miles from the place 
where the crop stands, is void, and 
passes no title to the purchaser. 
Ibid. 241 
11. After an execution sale of un- 
ripe growing grain, it is in custo- 
dia legis till it ripens, when the 
purchaser has a reasonable time 
to cut and carry it away. Ibid. 
242 

12. The law always requires the 
presence of personal chattels, in 
sales under execution. Ibid. 
243 

13. Land cannot be sold under a fi. 
fa. which issues and bears teste, 
after the death of the debtor, with- 
out bringing in the heirs by scire 
facias ; and this, although the fi. 
fa. may be an alias, the original 
of which issued and bore teste in 
the lifetime of the debtor. Wood 
v. Harrison. 356 
14. The act of 1828, c. 12, sec. 1, 
which enacts that a justice’s exe- 
cution shall bind personal proper- 
ty only from its levy, was passed 
for the protection of purchasers 
from the defendant in the execu- 
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tion only ; and therefore, if the 
defendant dies after the teste of 
such an execution, but before its 
levy, his administrator is bound 
thereby, and the goods in his 
hands may be levied upon and 
sold without a scire facias to re- 
vive the judgment. M*‘Carson v. 
Richardson. 561 

15. According to the English rule, 
a vendee under the sheriff, when 
a stranger to the suit, in which 
the execution issues, is not obliged 
to show a judgment, but only the 
execution; but if the vendee be 
the plaintiff in the suit, he must 
also show a judgment. But in this 
state, a purchaser at an execution 
sale must show a judgment, as 
well as an execution; and if the 
execution be not warranted by the 
judgment, the sale will not avail 
to pass the title. Den ex dem. 
Dobson v. Murphy. 586 

See Deceit. Forciste Entry anp 
Derainer, 2,3. Fraup, 4, 5. 
Suerirr,1, 2. Saerirr’s Deep, 
2. 


EXECUTORS AND ADMINIS. 
TRATORS. 

1. lf an administrator marries the 
next of kin of his intestate, and 
has assets, and upon the death of 
his wife, administer upon her es- 
tate, her distributive share be- 
comes his property, the claim be- 
ing by the mere operation of law, 
satisfied and extinguished. And 
in such case, it seems that the 
wife’s share would become the 
property of the husband, without 
an administration on her estate. 
Dozier v. Sanderlin. 246 

2. Where an intestate is indebted 
to the wife of his administrator, 
and the latter has assets, the debt 
is satisfied by the mere operation 
of law, and does not survive to the 
wife. Ibid. 246 

3. Whether the debt of the intestate 
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be due tothe husband or to the 
wife, and whether the one or the 
other be the representative, the 
doctrine of retainer applies; and 
the debt is extinguished. Ibid. 
249 

The assent of an executor to a 
life-estate in a slave, extends no 
further than such lile-interest, and 
the reversion remains in the exe- 
cutor, which he may assert after 
the death of the life-owner. Black 
v. Ray. 334 
Where a testator devised that his 
“ executors” should sell his lands, 
and appointed three persons exec- 
utors, only one of whom qualified 
and acted as executor, a sale by 
that one alone, will, under the sta- 
tute of 21 Hen. 8, c. 4, be suffici- 
ent to pass the estate, without its 
appearing that the others either 
have renounced the executorship, 
or refused to join in the sale. Den 
ex dem. Wood vy. Sparks. 389 
The probate of the will; and the 
qualification of the executors in 
the Spiritual Court, is not neces- 
sary to the valid execution of a 
power over lands conferred on the 
executors by the will. Ibid. 393 
Nor does a renunciation of the 
office of executors deprive them 
of the right to execute the power, 
unless the power was given to 
them simply as executors. Ibid. 
393 

A forbearance to enter upon the 
duties of executor when the will is 
proved, is presumptive evidence of 
a refusal to accept the trust. Ibid. 
396 

But if an executor actually re- 
nounces of record, he may still 
come forward, qualify and enter 
upon the execution of the func- 
tions of his office. Ibid. 396 
10. A court of law will not enter- 
tain a suit against an executor or 
administrator with the will annex- 
ed, for the non-performance or im- 


4. 


5. 


6. 


7. 


8. 


9. 
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proper execution of a discretion- 
ary power given in the will. 
Therefore, where a testator direc- 
ted that his grandson should be 
** raised” and “ taken care of,” and 
“educated at the direction and 
care of” his son James, it was 
held that an action could not be 
maintained on the bond of the ad- 
ministrators with the will annex- 
ed, for the expenses of such edu- 
cation, though the son James was 
also one of the administrators. 
Cloud v. Martin. 397 
11. Whether a legatee can sue on 
the bond of an administrator with 
the will annexed, for a legacy to 
which the adwinistrator has as- 
sented. Qu.? Ibid. 399 
12. An application to the county 
court by an executor, for an order 
appointing commissioners to di- 
vide the estate of his testator 
among the legatees, without any 
proceeding to make those legatees 
parties, is merely ex parte, and 
will not authorise the court to en- 
ter judgment of confirmation, so 
as to bind the legatees; nor to 
make an order, that such of the 
legatees as came in voluntarily 
and opposed the confirmation of 
the repoft, shall pay the costs. 
Darden v. Maget. 498 
See ADMINISTRATION, LETTERS oF. 


FACTOR. 

1. Jt seems, that the construction to 
be put upon written instructions 
from a priucipal to his factor, is 
to be determined by the court, 
and not by the jury. Symington 
v. M‘ Lin. 291 

2. Where a factor sold the goods of 
his principal, together with some 
of his own, and took in payment 
for the whole, a promissory note 
made by another person, payable 
to himself, it was held that the 
purchaser was discharged, and 


that therefore the factor became 








himself responsible for the price 
of the goods. And the court seem- 
ed inclined to think, that either 
circumstance, of taking the note 
of the third person, or biending 
the claims of the principal and 
factor in the same note, if, in the 
latter case, it had been the note of 
the purchaser himself, would have 
been sufficient to create the re- 
sponsibility in the factor. Ibid. 
291 

3. Where in addition to the circum- 
stances stated above, it appeared 
that the factor concealed from his 
principal the fact of his having ta- 
ken the note, and represented the 
purchaser as alone bound for the 
price of the goods, much more will 
he be held responsible. Ibid. 291 
4. The rights of principals, and the 
correspondent duties and obliga- 
tions of factors, stated and elabor- 
ately discussed and explained by 
Rurrin, C. J. Ibid. 291 
5. A general power to a factor to 
sell, implies a power to do so in 
the usual way, at the place where 
the sale is to be made. Ibid. 295 
6. A direction to “sell for the best 
price” means no more than the 
law enjoins where the principal is 
silent. Ibid. 295 
7. A direction to “ sell immediate- 
ly” is not violated by a delay of 
fifteen days, where nothing is 
proved as to the state of the mar- 
ket. Ibid. 295 


FEME COVERT, DEED OF. 


1. Where it did not appear, either 
in the order for a commission to 
take the private examination of a 
Sfeme covert, under the act of 175}, 
(Rev. ch. 50,) or ia the commis- 
sion itself, that she was an inhabi- 
tant of another country, or so 
aged or infirm as to be unable to 
travel to court it was held that the 
deed was inoperative to convey 
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the wife’s interest in the land. 
Fenner vy. Jasper. 34 
It seems that it must appear, that 
the commission and the certificate 
of the commissioners were return- 
ed to the court, approved and or- 
dered to be registered, or the deed 
will be invalid as to the wife’s es- 
tate in the land. Ibid. 34 


. A certificate of commissioners 


appointed in another state to take 
the private examination of a feme 
covert, touching the free and vo- 
luntary execution of her deed, 
which states merely that she “ ac- 
knowledged the same to be her 
act and deed in due form,” is not 
a compliance with the act of 1810, 
(Rev. ch. 791,) which requires a 
certificate of her acknowledgment 
that ske executed the deed freely, 
ahd ‘doth voluntarily assent 
thereto.” Den ex dem. Lucas v. 
Cobbs. ; 228 


- An order that a deed of a feme 


covert, with the accompanying 
commission and certificates, be 
registered, is not conclusive that 
all the requirements of the statute 
have been complied with ; and the 
omission of all or any of them, 
may be shown when the deed is 
offered in evidence upon any trial. 
Ibid. 228 
The deed of a feme covert is void 
at common law, and can only be 
effectual when taken according to 
the acts of 1715 and 1751, (Rev. 
ch. 3 and 50.) By those acts the 
deed is to be first proved as to both 
husband and wife, and then her 
private examination is to be had 
either by a judge, or in the county 
court ; and when her examination 
preceded the probate, the deed 
was held to be inoperative. Den 
ex dem. Sutton v. Sutton. 582 


. Either a judge out of court, or 


the county court in session, may, 
upon being satisfied of the wife's 
inability to attend for privy exam- 
Vou. 1. 
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ination, issue a commission to take 
it. Ibid. 585 


FORCIBLE ENTRY AND DE: 


1. 


_& 


3. 


4. 


5. 


TAINER. 

Whether an indictment will lie 
at the common law, for a forcible 
detainer after a peaceable entry, 
Qu? But it is certain, that nei- 
ther by the common law, nor un- 
der the statutes, can it be main- 
tained, where the entry is both 
peaceable and lawful. State v. 
Johnson et al. 324 
A purchaser of land under execu: 
tion, may enter peaceably and re- 
tain possession, although some of 
the last tenant’s goods remain on 
the premises. Ibid. 325 
He may in such case, even break 
open an outer door of a house. 
Ibid. 326 
An action for the mere injury to 
the house or land, cannot be main- 
tained against one who has a right 
of entry, for entering by force: 
But he may be indicted for the 
forcible entry, on account of the 
breach of the peace. Ibid. 326 
The entry, to authorise summary 
proceedings under the stat. 8 Hen. 
6, must be an unlawful entry, fol- 
lowed by a forcible detainer, and 
so stated in the inquisition, or it 
will be quashed. Ibid. 326 


FORNICATION AND ADUL- 


TERY. 


See InpicrmEnt, 12, 


FORTHCOMING BOND. 


The obligation of a bond for the 


62 


forthcoming of property, is only 
that the property shall be deliver- 
ed to the officer at the time desig- 
nated, and not that the execution 
shall be satisfied ; and therefore, 
if a surety to the forthcoming 
bond, before it is forfeited, dis- 
charges the execution without the 
request of his principal, such 
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surety cannot maintain an action 
against his principal for money 
expended for the latter’s use, al- 
though by the payment of the 
money in satisfaction of the exe- 
cution, the bond was discharged. 
Gray v. Bowles. 437 


FRAUD. 

1. Fraud in the execution of a deed 
may be averred at law, but fraud 
in the consideration can only be 
relieved in equity. Logan vy. Sim- 
mons. 16 

2. An allegation of fraud against a 
purchaser at execution-sale, will 
not be heard from a stranger to 
the execution. Den ex dem Har- 
ry v. Graham. 76 

3. A voluntary conveyance made by 
a debtor, who owned at that time, 
and left at his death, sufficient 
property to pay all the debts 
which he owed atthe time of such 
conveyance, is not necessarily 
fraudulent and void as to creditors. 
Jones v. Young. 352 

4. The question of fraud in prevent- 
ing competition at an execution- 
sale, cannot arise between the al- 
leged fraudulent purchaser at such 
sale, and a claimant under a prior 
voluntary conveyance from the 
debtor. Ibid. 354 

5. If the defendant in an execution, 
places money in the hands of ano- 
ther person for the purpose of| 
purchasing his own property, at a 
sale under the execution, with an 
intent to defraud his creditors, 
and that person buys it, and takes 
a deed from the sheriff, the defen- 
dant is still the owner of it, and 
another of his judgment-creditors 
may, at law, subject it to the sat- 
isfaction of his debt, although the 
first execution be for a bona fide 
debt, and the sheriff who sold un- 
der it is not a party to the fraudu- 
lent contrivance of the debtor. 


Den ex dem. Dobson vy. Erwin. 569 
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6. The different jurisdictions at law, 
and in equity, for the suppression 
of fraud, stated by Rurrin, C. J. 
Ibid. 569 

See Decerr. Huspanp anp Wire, 
1. Mitts, 1. Possgssion, 6. Pur- 
cHasER. Wipow, 7. 


FRAUDS, STATUTE OF. 

1. The act of 1819, (Rev. ch. 1019,) 
“to make void parol contracts for 
the sale of lands and slaves,” does 
not require that the consideration 
of the contract should be set forth 
in the written memorandum of it. 
Miller v. Irvine. 103 

2. There isa material difference be- 
tween the statute of 1784, avoid- 
ing conveyances as to the widow ; 
and that of 1715, avoiding them 
as to creditors and purchasers ; in 
the former, voluntary conveyances 
are not fraudulent, simply on ac- 
count of their being voluntary. 
Littleton v. Littleton. 331 

3. There must be an actual intent to 
defraud the wife of her dower, to 
avoid a conveyance under the act 
of 1784. Ibid. 331 

4. Any conveyance, in which the 
husband reserves to himself the 
property during his life, is neces- 
sarily but colourable, and there- 
fore void as to the widow, under 
the act of 1784. Ibid. 332 

5. So of any other case, in which 
the apparent immediate disposi- 
tion is not bona fide—is not inten- 
ded to interfere with the present 
enjoyment of the husband, but 
only to hinder that of the widow. 
Ibid. 332 

6. Under the stat. of 13 Eliz. acon- 
veyance made with a view to be- 
coming indebted, is as much frau- 
dulent, as one made by a person 
already indebted. The reasons 
upon which this rule is founded, 
apply equally to conveyances 
made before and after marriage, 
under the act of 1784, where the 
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intent is to defeat the dower of) 
the widow. Indeed, the word 
** widow,” used in the act of 1784 
makes the case more strong ; for 
that word is not more appropriate 
to the living woman whom the 
donor married, than to her whom 
he intends to marry. Ibid. 333 


GIFT. 

1. Where a controversy turns upon 
the question, whether certain 
slaves, which were put into the 
possession of a daughter upon her 
marriage, were intended as a gift 
ora loan, and there was no writ- 
ten evidence of the transaction, 
and no precise formula was stated 
by any witness to have been used 
in it, it is not erroneous in the 
judge to leave the case to the jury 
to decide upon all the evidence, 
whether a gift or a loan was in- 
tended. Torrence vy. Graham. 

284 

2. What construction the law would 
place upon a loan expressly de- 
clared to be for life, Qu.? Ibid. 


289/2. 


3. Where one made a parol gift of 
slaves to his son-in-law, and the 
- latter, by direction of the former, 
gave them by his will to the grand 
children of the donor, it was held, 
that this did not constitute a gift 
in writing, within the act of 1806, 
(Rev. ch. 701,) and that the donor 
might, after the death of his son- 


in-law, resume the possession of|3. 


them. Bennett v. Flowers. 467 
4. Where one, upon the marriage of 
his daughter, made a parol gift of| 
slaves to her husband, who died, 
leaving two infant daughters, and 
appointed the donor executor of] 
his will and guardian of his chil- 
dren, to whom he bequeathed the 
slaves, it was held, that the donor 
might, under the act of 1806, 
(Rev. ch. 701,) resume the posses- 
sion of them, although he had 
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proved the will, hired them out 
as guardian, during the minority 
of the legatees, and upon their 
marriage, had procured a division 
to be made, and delivered the 
share of each in severalty. Ham- 
lin v. Alston. 479 


See Esropret, 2. Possrssron, 5, 


6, 7. 


GRANT. 
The rule that a géant cannot be 
presumed from one who is forbid- 
den by law to make it, applies on- 
ly where the person is forbidden 
under all circumstances from ma- 
king it. Therefore, where the 
commissioners of a town were re- 
quired to set apart a lot for a 
school, and it appeared that they 
had done so, yet a grant of that 
lot to an individual might be pre- 
sumed, as the grant might have 
been made before the selection 
took place, or the first might have 
been given up, and another selec- 
tion aflerwards made. Jackson v. 
Comm’s of Hillsborough. 177 
If the judge leaves it to the jury 
to presume a deed, from length of 
possession and other circumstan- 
ces, without stating particularly 
the weight which the law attaches 
to each circumstance, as tending 
to establish or rebut the presump- 
tion, it is not erroneous, unless 
such particular instructions be 
prayed and refused. Ibid. 177 
The acts of 1777, (Rev. c. 14,s. 
11,) and 1783, (Rev. c. 185, s. 
14,) which require grants to be 


recorded in the secretary’s office, 


do not impose upon the grantee, 
the burden of showing affirmative- 
ly that it has been done. The non- 
recording, if an available objec- 
tion at all, must be shown by him 
who makes it. But, it seems, that 
such an objection is not available 
atall. Den ex dem. Van Pelt v. 
Pugh. 210 
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4. Slight and immaterial mistakes in 

the recording of a grant, will not 

avoid it. Dbid. 210 
See Costs, 1, 2. 


GROWING CROPS. 
See Execurion, 10, 11. 


GUARDIAN. 


1. Guardian-bonds being taken by 
public authority, have a high cha- 
racter of authenticity, and need 
not be verified by the ordinary 
tests of truth, applied to merely 
private instsuments; namely, the 
obligation of an oath, and the cross 
examination of witnesses; there- 
fore, where the execution of such 
bonds, taken from their proper re- 
pository, is denied by plea, it is 
only necessary to prove the iden- 
tity of the defendant, in order to 
sustain the affirmative of the issue. 
Kello v. Maget. 414 

. Where the fact that a guardian 
was appointed, is admitted, a pre- 
sumption arises that a guardian- 
bond was given, since such a bond 
is made a prerequisite to the ap- 
pointment. Ibid. 421 

3. Where the sureties of a guardian 

obtain, under the act of 1762, 

(Rev. c. 69, s. 21,) an order for 

counter-security, and at that time 
the guardian owes his ward, and 

never afterwards either returns an 
account nor makes a payment, no 
presumption of satisfaction at that, 
or any subsequent ti:ne, arises 
from his then being able to pay 
the sum he owed; and the sure- 
ties to the first bond were liable 
for it, although the order for 
counter security expressly releases 
them. Faye v. Bell. 475 


GUARDIAN-BOND. 


See Guarpian. Hertrorp County 
Act, 2. 





l. 
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HERTFORD COUNTY ACT. 


The summary proceedings au- 
thorised by the act of 1830, c. 68, 
for the relief ef persons likely to 
be injured by the burning of the 
records of Hertford County, par- 
take of the nature of proceedings 
in equity; and the rules of equity 
practice, should, therefore, when 
applicable, govern them. Kello v. 
Maget. 414 


. In proceedings under this act, to 


recover upon a guardian bond, it 
is sufficient to show, that a guar- 
dian bond was given, with a pe- 
nalty large enough to eover the 
amount claimed, and that it was 
executed by the defendant ; with- 
out showing the names of the jus- 
tices, to whom it was made paya- 
ble, or the exact amount of the 
penalty of the bond. Ibid. 414 


HOTCH-POT. 


Gifts of personalty by a husband to 


1. 


2. 





children, whether those of his pre- 
sent wife, or by a former marri- 
age, are to be brought into hotch- 
pot, for the benefit of the wife, 
she being placed in this respect 
upon the same footing with chil- 
dren not fully advanced. Littleton 
v. Littleton. 329 


HUSBAND AND WIFE. 
A conveyance by a woman before 
marriage, is not at law, under any 
circumstances, a fraud upon the 
marital rights of her husband. 
Logan v. Simmons. 13 
Slaves loaned to a woman before 
marriage, will be held by her hus- 
band as bailee, and the statutes of 
limitation will not operate upon 
his possession, until the contract 
of bailment is at an end. Ibid. 13 


3. The husband is not by marriage 


the purchaser of his wife’s chat- 
tels. Marriage is the only con- 
tract between the parties; the 
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‘law gives the husband his wife’s 
goods as an incident. Ibid. 15 
4. What the wife has disposed of 
before marriage, is not her’s, and 
is not, therefore, transferred to the 
husband.. Ibid. 15 
5. An antinuptual voluntary bond or 
contract may, in some cases, be 
relieved against in equity. Ibid. 
16 
See Evipence, 8. Execurors anp 
ApMINIsTRATORS, 1, 2, 3. 


INDICTMENT. 


1. An indictment for biting off the 
ear, under the second section of 
the act of 1791, (Rev. ch. 389,) 
must state the offence to be done 
on purpose, as well as unlawfully. 
State v. Ormond. 119 

2. To render an act mdictable as a 
nuisance, it is necessary that it 
should be an offence so inconveni- 
ent and troublesome as to annoy 
the whole community, and not 
merely particular persons. There- 
fore, where it was charged that 
the defendants assembled at a pub- 
lic place, and profanely, and with 
a loud voice cursed, swore and 
quarrelled, in the hearing of di- 
vers persons then and there as- 
sembled, whereby a certain sing- 
ing school was broken up and dis- 
turbed, ad commune nocumentum, 
it was held, that the indictment 
could not be sustained as one for 
a common nuisance. State v. 
Baldwin. 195 

8. An indictment, which states no 
unlawful purpose, and sets forth 
no act which the defendants as- 
sembled to commit, cannot be one 
for an unlawful assembly. Ibid. 

195 

4. Nor is one which charges no act 
of violence, or an act fitted to in- 
spire terror, nor any attempt to 
commit an act of violence, which, 
if committed, would make the de- 
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8. 


10. Where the name of a slave is 
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fendants rioters, an indictment for 
a riot or a rout. Ibid. L95 
5. The power to quash an indict- 
ment before the defendant pleads, 
is purely a discretionary one. It 
is not usually exercised, unless 
where the defect is gross and ap- 
parent, not where the offence is of 
a heinous nature. Ibid. 196 
Upon an appeal from a judgment 
of cassetur, this court will not re- 
vise the exercise of the power to 
quash, but decide upon the suffi- 
ciency of the indictment, as it 
would appear upon a demurrer, 
motion in arrest of judgment, or 
writ of error. Ibid. 196 
If the facts charged, must, from 
their very nature have created a 
nuisance to the citizens in gener- 
al, the words ad commune nocu- 
mentum may be omitted. If the 
facts charged, show an offence in- 
convenient and troublesome, that 
may have extended its annoyance 
to the community, or may have 
reached only certain individuals of 
that community, those words be- 
come indispensable. Ibid. 197 
An indictment under the act of 
of 1826, e. 13, charging that the 
defendant, on a particular day, 
and on divers other days before 
that day, sold and delivered spi- 
rits to certain slaves, whose names 
were to the jurors unknown, is 
defective for uncertainty, in em- 
bracing the transactions of divers 
days, with divers persons. And as 
the names of the slaves were not 
given, it is also defective for not 
stating the owners of the slaves, 
or averring that the owners were 
unknown, if the fact were so. 
State v. Blythe. 199 
Semble, that a slave may be de- 
scribed by his name alone, but it 
is better for the name of his own- 
er to be given also. Jbid. 201 


averred to be unknown, the name 





of his owner, or an averment that 
he also is unknown, is essential. 
Ibid. 202 
1l. An indictment which charges 
an indecent and scandalous expo- 
sure of the naked person to public 
view ina public place, is suffici- 
ent, without charging the act to 
have been committed in the pre- 
sence of one or more citizens of 
the state. State v. Roper. 208 
12. An indictment for fornication, 
under the act of 1805, (Rev. ch. 
684,) must charge a fact to nega- 
tive the relationship of marriage 
between the parties, or it cannot 
be sustained. State v. Dickinson. 
349 

13. Jt seems, that the signing the 
name of the foreman to the en- 
dorsement of a “ true bill,” on a 
bill of indictment, though a salu- 
tary practice, is not essential to 
its validity. But whether this be 
so or not, a variance between the 
name of the foreman, as appearing 
upon the record of his appoint- 
ment, and his signature upon the 
bill, is immaterial, for his identity 
must necessarily be known to the 
court, and the receiving and re- 
cording the bill with his endorse- 
ment, establishes it. State v. Cal- 
hoon. 374 
14. Where an indictment charged 
in effect, that the defendant, a 
constable, falsely affirmed that a 
note for the payment of money 
was a forthcoming bond, and that 
by means of such falsehood, the 
defendant deceitfully prevailed on 
the prosecutor to execute a pro- 
missory note for the payment of a 
sum of money ; it was held, that 
the charge was too vague and un- 
certain, in not stating how the re- 
sult was produced by the false- 
hood practised. State v. Fitage- 
rald. 408 
45. Legal terms in an indictment 


must be understood in their legal 





sense, unless by other sufficient 
and plain words, another meaning 
is impressed upon them. Ibid. 
410 

16. It is a general rule -in indict- 
ments, that “‘ the special manner” 
of the whole fact ought to be set 
forth with such certainty, that it 
may judicially appear to the court, 
that the indictors have not gone 


on insufficient premises. Ibid. 
7 4ll 
See Forciste Entry anp Dertatrn- 


ER, l, 4. 


INJUNCTION BOND. 

An action of debt may be maintained 
upon an injunction bond, notwith- 
standing the summary remedy 
given by the acts of 1785, (Rev. 
ch. 233, s. 2,) and 1810, (Rev. 
ch. 794.) Casey v. Giles. 1 


INSOLVENT DEBTOR. 

1. A defendant who has given bond 
under the act of 1822, c. 3, for the 
relief of insolvent debtors, cannot 
object to the informality of the 
bond, and pray a discharge on ac- 
count thereof. Page v. Winning- 
ham. 113 

2. When this court affirms the judg- 
ment of the Superior Court, or- 
dering a defendent in ca. sa. to be 
imprisoned, it directs a proceden- 
do to the court below, to carry the 
judgment into effect. Ibid. 113 


JUDGE’S CHARGE. 

1. Where the general dogtrines and 
rules contained ina judge’s charge 
are correct, and there appears no 
special circumstances requiring a 
modification of them, and the par- 
ty excepting has called for no 
special instructions which have 
been denied, an exception to 
the charge cannot be sustained. 
M‘Rae’s Adm. v. Evans. , 243 

2. Where the defence of a person 
indicted for murder, as disclosed 


























by his witnessess, consists of a 
justification, and the judge in his 
charge, takes it for granted that 
the homicide was committed by 
him, he does not thereby violate 
the act of 1796 (Rev. c. 452) for- 
bidding the expression of his opin- 
ion as to the weight cf evidence, 
because the justification necessa- 
rily admits the homicide, and its 
validity cannot be examined, ex. 
cept upon the supposition that it 
was committed by him who seeks 
to justify it. State v. Miller. 500 
3. An assumption by a Judge in his 
charge, that a fact deposed to is 
true, but which, if true, cannot 
prejudice the prisoner, is not er- 
roneous. Ibid. 504 
See ARBITRATION AND AWARD. 
Evipence, 25. New Triat, 1, 2. 


JUDGMENT. 

1. If it appears upon the whole re- 
cord, that the demand of the plain- 
tiff is against the defendant in his 
representative character, a judg- 
ment against him personally will 
be reversed. Shearin v. Neville, 
Adm. 3 

2. A judgment merely that the re- 
port of commissioners to divide 
land “ be confirmed” without or- 
dering it to be recorded, and giv- 
ing judgment for the costs, it 
seems, is an interlocutory and not 
a final judgment. Nicelar v. Bar- 
brick. 259 

8. A judgment is conclusive between 
parties and privies, as to those 
facts only, which it directly esta- 
blishes, but does not to prove those 
which may be inferred from it. 
As in trespass quare clausum 
fregit, unless entered upon the 
plea of liberum tenementum, it is 
not even admissible in another ac- 
tion, between the same parties, or 
their privies, to prove title to the 
locus in quo. Bennett v. Holmes. 

486 
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See Mints, 7, 8. 10, 14. 


JURY. 
See New Truat, 4,5, 6. Postmas 
TER. 


JUSTICES’ JURISDICTION. 
See Covenant, 5. 


LANDLORD AND TENANT. 
See Esecrment, 2. 


LAND. 

See Execution, 13. Exxrcurors 
anp ApmrnisTraTors, 5. Parti- 
TION. 


LEGACY. 

1, An assent to a legacy by the ex- 
ecutor may be presumed from the 
possession of it by the legatee. 
White v. White. 268 
2. A bequest by a testator to his 
wife in the following words, “I 
wish her to get Stanford in her 
third of the property, if she 
chooses,” is not a specific legacy 
of the slave to the wife, but only 
gives her the right to take him at 

a fair valuation; and if that valu- 
ation is more than her share, she 
must account for the surplus. 
Young v. Carson. 360 
See Execurors anp ADMINISTRA~ 
Tors, 11, 12. 


LIMITATIONS, STATUTE OF- 
1. The possession of slaves for more 
than three years, by the trustees of 
a religious society, for its benefit 
exclusively, and against the rights” 
of all others, is a bar to an action 
of detinue for the slaves, notwith- 
standing the society considers sla- 
very as sinful, and holds the slaves 
for the purpose of giving them the 
advantages of freemen; because 
the cause of action arose from the 
conversion, and not from the in- 
tent with which it was made. 
White v. White. 260 





2. Where A,, tenant in fee simple, 
mortgaged his land for a term of 
500 years, and conveyed his rever 
sion in trust for himself for life, and 
afterwards for his daughters and 
died ; and during the continuance 
of the mortgage term, B. got pos- 
session of the premises, and re- 
tained it for more than seven years 
under colour of title; and after- 
wards the daughters, the cestui que 
trusts of the reversion, obtained 
the possession, and the legal re- 
presentative of the mortgagee, 
made a release to them of the 
mortgage term; tt was held, that 
the daughters having only an equt- 
table estate in the reversion, the 
release could not operate as a legal 
extinguishment of the term, but 
at most, could only be, at law, 
an assignment of the term; that 
this term was barred by the statute 
of limitations, and that consequent- 
ly the daughters could not defend 
their possession against an eject- 
ment brought by those claiming 
under B. Gwyn v. Wellborne. 313 

3. But although a tenant for years 

may be barred by the statute of 
limitations, yet the reversioner will 
not be affected thereby, until the 
expiration or extinguishment of 
the term ; therefore, if in the case 
stated above, the representative of 
the mortgagee had received satis- 
faction from the trustee, and sur- 
rendered the term to him, he, or 
his cestui que trusts holding for 
him, would have become entitled 
to the legal possession of the land, 
and might have defended it against 
the ejectment. Ibid. 313 
. The mere existence of discon- 
nected and opposing demands, be- 
tween two parties, one of which 
demands is of recent date, will not 
take a case out of the statute of 
limitations. There must be mu- 





tual running accounts having re- 
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ference to each other, between the 
parties, for an item within time to 
have that effect. Green v. Cald- 
cleugh. 320 


See Hussanp anp Wirr, 2. Pos- 


SESSION, 1. 7,8. Wupow, 2. 


MANDAMUS. 
See Costs, 3. 


MANSLAUGHTER. 


1. If a slave, in defence of his life, 


and under circumstances strongly 
calculated to excite his passions 
of terror and resentment, kills his 
overseer, the homicide is by such 
circumstances, mitigated to man- 
slaughter. State v. Will. 121 


2. It seems, that the law would be 


the same, with respect to killing 
a master or temporary owner, un- 


der similar circumstances. Ibid. 
121 


3. If an apprentice flies from the 


chastisement of his master, who 
pursues him with unlawful violence 
and in the pursuit is killed, the 
apprentice is not guilty of murder. 
Ibid. 165 


4. So of a person guilty of a misde- 


meanor, flying from an officer 
Ibid. 165 


5. Unconditional submission is the 


general duty of the slave. Un- 
limited power, is, in general, the 
legal right of the master; but 
this does not authorize the master 
to kill his slave, and the slave has 
a right to defend his life, against 
the unlawful attempt of his mas- 
ter to take it. Ibid. 165 


6. If a slave resists his master, pre- 


vious to any attempt on the part 
of the latter to take his life, and 
he afterwards kills his master, he 
is guilty of murder. Ibid. 166 


7. It is not the criterion of a “legal 


provocation” that the offensive act 
must be an indictable offence. 
Ibid. 169 
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MILLS. 

1. A conveyance made to defeat, 
hinder, or delay a party injured 
by the erection of a mill, in the 
recovery of his damages, is fraud- 
ulent and void, as to such party, 
and the owner or proprietor of the 
mill, notwithstanding such convey- 
ance, continues still liable for the 
damages. Purcell vy. M‘Callum. 
: 221 

2. Quere, whether damages for an 
injury to the plaintiff’s health can 
be assessed under thatact. Ibid. 

221 

3. Upon a petition filed under the 
act of 1809 (Rev. c. 773,) to re- 
cover damages caused by the erec- 
tion of a mill, damages may be 
assessed for an injury to the health 
of the plaintiff and his family, as 
well as for overflowing his land. 
Gillet v. Jones. 339 

4. If at the time of the trial of a 
suit upon a petition for damages 
under the act of 1809, five years 
have elapsed since the filing of 
the petition, a peremptory judg- 
ment for the annual damage for 
five years, is proper, whether 
such annual damages be above or 
below twenty dollars. Ibid. 339 

5. The main object of the act of 
1809 was to restrain a malicious 
exercise of the common law right 
to sue for a nuisance in frivolous 
cases. It does not create any new 
right to damages, nor abolish any 
pre-existing one. It only restricts 
the party to a certain extent, toa 
particular mode of recovery. Ibid. 

342 

6. The policy of the act of 1809, 
requires its application to all in- 
juries of whatever character, aris- 
ing from the erection of a mill. 
Ibid. 343 

7. Upon a verdict under this act, 
where the annual damage is un- 
der $20, the proper judgment is 
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cessat executio, for those not then 
payable. Ibid. 345 
8. ‘he judgment should be peremp- 
tory, and not conditional. 1b. 346 
If the damages be increased, the 
plaintiff will not be estopped by 
the judgment. If the defendant 
do not keep up the mill, the judg- 
ment may be set aside for the re- 
sidue of the damages by audita 
querula, or other remedy in the 
nature of it. Ibid. 346 
10. Where the suit upon the petition 
ends within five years, and the 
plaintiff has a verdict for more 
than $20 annual damages, he may 
elect to take judgment for five 
years damages, or only those for 
the years passed. And if he elects 
tu take a judgment for five years 
annual damages, he will be con- 
cluded for that period, and not be 
at liberty to use his common law 
remedy. Ibid. 347 
11. It would be error as against the 
plaintiff, and perhaps also as 
against the defendant, to enter a 
judgment for the five years annual 
damages, where it exceeds $20, 
without the election of the plain- 
tiff appearing upon the record, un- 
less the suit has been protracted 
beyond the five years. Ibid. 348 
12. One, whose land is overflown by 
a mill-pond, hasa right to recover 
for the damages done him, not- 
withstanding his ancestor con- 
sented, by parol, to the erection of 
the dam, and the consequent over- 
flow of the land; for if it be the 
grant of an incorporeal heredita- 
ment, it is void for want of a deed 
—if a mere authority, it can be 
revoked, and ceases with the life 
of the grantor. Bridges v. Purcell. 
492 


9. 


MORTGAGE. 
See Execurion, 3, 4, 5, 6, 7, 8 
Limirations, Srature oF, 2. 





for the whole damages with a 
Vor. l. 
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Possession, 4. 
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MURDER. 
See Jupcr’s Cnarcr, 2. Man- 
SLAUGHTER. 
NEW TRIAL. 


1. Where no particular instructions 
were asked on the trial, a new 
trial will not be granted, unless the 
party praying it can show that 
the jury was probably misled by 
the charge of the judge. Torrence 
v. Graham. 284 

2. Although a party may get a ver- 
dict, notwithstanding an erroneous 
charge against him, on a particu- 
Jar point; yet if the opinion deli- 
vered may have prevented the 
other party relying upon, or have 
excluded from the case stated, 
other evidence that was given, a 
new trial will be granted. Jones 
v. Young. 352 

3. The reception of improper testi- 
mony will not be a ground for a 
new trial, if the only effect of such 
testimony can be to remove or 
weaken improper testimony in- 
troduced on the other side. A 
judgment will not be reversed for 
inadvertences or mistakes which 
did not and could not affect the 


gularities are grounds for a new 
trial addressed to the discretion 
of the judge who presided at the 
trial. Ibid. 500 
6. The effect of a separation of the 
jury, before they return their ver- 
dict, and the difference between a 
new trial, and a venire de novo 
discussed and stated at length by 
Rurrin, C. J., and Gaston, J. 
Ibid. 500 
7. Matter alleged as a ground for a 
venire de novo should be stated on 
the record, and not brought: for- 
ward in pais, as ground for a new 
trial. Ibid. 505 


NUISANCE. 
See InpicTMENT, 2. 7. 


OVERSEER. 

1. The forfeiture imposed upon an 
overseer by the act of 1741 (Rev. 
c. 35, sec. 22) for leaving his em- 
ployer’s service during the time 
for which he was employed, does 
not attach to a case where, by the 
stipulations of the parties, the 
overseer may leave, or the em- 
ployer may discharge him at plea- 
sure. Steed v. M‘Rae. 435 


rights of him who complains of|2. A contract for services as an over- 


them. Ingram v. Watkins. 442 
4. Misconduct ina juror, in a capital 
case, as a separation from his fel- 
lows, or eating, or drinking with- 
out the permission of the court, 
before delivering the verdict, 
held by Rurrin, C. J., and Dan- 
1EL, J., to be a reason for apply- 
ing to the discretion of the judge, 
in the coart below, for a new trial, 
and not to render the verdict a 
nullity, and a venire de novo pro- 
per. State v. Miller. 500 


5. But per Gasron, J., any unau- 
thorized and unexplained separa- 
tion of a juror from his fellows, in 
a capital case, in law, vitiates the 
verdict, and a venire de novo 
should be awarded. Minor irre- 


seer, in which it is stipulated that 
the overseer may leave his em- 
ployer’s service, or the employer 
may discharge the overseer at 
pleasure, will be construed, so as 
to give the overseer a pro rata 
compensation during the time, he 


may serve. Ibid. 435 
OUSTER. 
Vide Possgssion, 11. REveERsIoN, 
1, 2. 
PARTITION. 


The report of commissioners ap- 
pointed to divide the lands of in- 
testaies, under the acts of 1787 
and 1801, (Rev. ch. 274 and 588) 
will be presumed to be correct, 
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and be confirmed, although one 
dividend of land be nearly double, 
and another not half of the aver- 
age value of the shares, unless 
something improper appears on 
the face of the return, or is shown 


by extrinsic proofs. Nicelar v. 

Barbrick. 257 

PAYMENT AND SATISFAC- 
TION. 


If, in the case of a previous debt, 
the creditor, by agreement with 
the debtor, accepts the note of a 
third person, payable to himself, 
it is presumed to be in satisfaction, 
and extinguishes the original con- 
sideration. Much more when the 
seller agrees with the vendee, at 
the time of the sale, and he does 
then take for the price the note of 
such third person. Symington v. 
M‘ Lin. ‘ 298 


PEDLARS. 
See Taxes, 1, 2. 


PENAL STATUTES. 


In warrants upon penal statutes be- 
fore a single justice, there must be 
some reference to the statutes 
which give the penalty ; and the 
omission of such reference in the 
process, is a substantial defect, 
that will be fatal, even after ver- 
dict. Buncombe Turnpike Com- 
pany v. M‘Carson. 306 


PERJURY. 


On an indictment for perjury, it is 
not necessary for the prosecution 
to prove all the evidence given by 
the defendant on the trial wherein 
he testified. It is sufficient to 
prove all the evidence given by 
the defendant in relation to the 
fact on which the perjury is as- 
signed. Den ex dem. Ingram v. 
Watkins. 445 
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PLAT. 
See Bounpary, 3. 


PLEAS AND PLEADING. 

1. The act of 1796, (Rev. ch. 451,) 
which prevents a plea puis dar- 
rein continuance, from being a re- 
linquishment of the former pleas, 
does not subvert the order of plea- 
ding. Therefore, a plea in abate- 
ment since the last continuance 
necessarily operates a relinquish- 
ment of previous pleas in bar. 
Morgan v. Cone. 235 

2. Upon sustaining a plea in abate- 
ment, the judgment should be that 
the plaintiff’s writ be quashed, 
and that the defendant recover 
his costs. Ibid. 238 

3. When a record from one state of 
our union, is declared on, or plead- 
ed in bar in another, the only pro- 
per plea or replication is nul tiel 
record ; and that both as to its 
existence and effect, is to be pass- 
ed on by the court upon inspec- 
tion, and not by the jury. Carter 
v. Wilson. 362 

4. What is the effect of an entry in 
the record of a suit in Virginia, 
that “ by consent of the parties it 
is ordered by the court that this 
cause be dismissed, and that the 
defendant pay to the plaintiff his 
costs, by him in this behalf ex- 
pended.” Qu? Ibid. 362 

5. Whether a retraxit, any more 
than a nonsuit, is a bar toa future 
action. Qu? Ibid. 366 

6. At law, all the allegations of a 
plaintiff, not answered by the de- 
fendant’s plea, are confessed. In 
equity, the charges not admitted 
by the answer, are put in issue. 
Kello v. Maget. 419 

See Accorp anp SatisractTion, 1, 
2. Corporation, 2. Detinog, 1. 
Grant, 3. 


POSSESSION. 
1. The cutting grass in a meadow 
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for seven years successively, 
stacking it on the land, and fenc- 
ing the stacks, will, with colour 
of title, bar the entry of one claim- 
ing adversely. Den ex dem. Bur- 
ton et al. vy. Carruth. 2 
2. The doctrine of possession, as 
connected with the actions of tres- 
pass and ejectment, discussed by 
Rurrin, C. J. Den ex dem. Dob- 
bins v. Stephens. 5 
3. To establish a presumption of 
title from possession, it is not ne- 
cessary to prove that the posses- 
sion was under a claim of right, 
as every possession is, unexplain- 
ed, on the possessor’s own right. 
Jackson vy. Comm'rs of Hillsbo- 
rough. 177 
4. The possession of a mortgagor, 
or of those claiming under him, is 
the possession of the mortgagee ; 
and if the mortgagor is ousted by 

a stranger, and regains the pos- 
session, he regains it still as the 
tenant of the mortgagee. Gwyn 
v. Wellborn, * 319 
5. The gift of a slave by parol, since 
the act of 1806, (Rev. ch. 701,) 
operates as a bailment; and no 
length of possession under such 
gift, will raise a presumption of 
title in the donee. Hill v. Hughes. 
336 

6. The possession of a son-in-law, 
under a parol gift from his wife’s 
father, is not evidence of fraud in 
the donor, as to the creditors of 
the son-in-law, unless there be a 
conveyance of the slaves by the 
donee, for the benefit of his credi- 
tors, which is known to the donor, 
and acquiesced in by him. Ibid. 
. 336 

. If the donee of a slave, under a 
parol gift, convey him in trust to 
secure creditors, but by a stipula- 
tion in the deed, still retain pos- 
session, such possession is not the 
possession of the alienee, so as to 
Operate as a bar to the donor un- 


INDEX. 


der the statute of limitations. 
Ibid. 336 
8. Although the possession of part 
of a tract of land is in law the 
possession of the whole, where 
there is no adverse possession, yet 
if the land be composed of differ- 
ent tracts, held under diflerent 
grants; and described in the deed 
to the possession by different 
boundaries, an actual possession 
upon one does not in law extend 
to the other; and ‘if both are co- 
vered by an elder grant, the sta- 
tute of limitations perfects the ti- 
tle of that only, on which there 
was an actual possession. Den ex 
dem. Carson vy. Mills. 546 
9. If part of a tract of land be co- 
vered by two titles, and he who 
has the better be in possession of 
another part of it, he has in law 
the possession of the whole, unless 
the person holding under the other 
title has actual possession of the 
interference. Ibid. 552 
10. But if the person having the 
better title is not in the actual 
possession of any part of the land, 
and the owner of the other title is 
in possession outside the interfer- 
ence, the latter has not in law, 
possession of the interference. 
Ibid. 552 
11. When one is ousted, and after- 
wards enters and seals a deed 
upon the land, the entry deter- 
mines the estate of the disseisor, 
and the deed is operative. But if 
he be ousted of separate parts of 
the land by two trespassers, and 
makes a deed for the whole to one 
of them, it does not convey the 
land held by the other. Ibid. 554 
See Deep, 4, 5. Reversion, 2. 


POSTMASTER. 

The act of Congress of 1825, c. 275, 
s. 35, exempting postmasters from 
serving on juries, is constitutional, 
and those officers cannot be com- 
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pelled to serve as jurors on the 
original panel in the state courts. 
Though, it seems, that they would 
not be so exempted, when called 
as tales-jurors. State y. Williams. 
372 

See Arreat, 8. 


POWER. 

1. Courts of equity will control the 
unreasonable exercise by one of a 
power or discretion, which may 
affect the interests of another per- 
son. Cloud y. Martin. 400 

2. But a court of law is bound by 
the terms of the will, or other in- 
strument creating the power or 
discretion. Ibid. 401 

See Execurors anp ADMINISTRA- 

Tors, 5, 6, 7, 10. 


PRACTICE. 

Where an answer in equity is eva- 
sive or insufficient, the regular 
course is to except to the answer, 
and compel a full and direct one. 
Unless this be done, the plaintiff) 
is under the necessity of proving 
every material averment in his 
bill, which has not been admitted 
by the defendant, although the 
same amount of proof is nol re- 
quired, as is indispensable, when 
the averment has been denied. 


Kello v. Maget. 419 
See InpictmEnT, 5. 13. 
PRESU MPTION. 

See Deep, 3. Evipence, 10. 


Grant, 1, 2. Presumrtion, 3. 5. 


PRINCIPAL, 
See Facror. 


PURCHASER. 

A purchaser, for a valuable conside- 
ration, without notice from a 
fraudulent grantee, acquires a 
good title against the creditors of 
the original fraudulent grantor. 
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See Execution, 15. Forcisie 
Entry ano Detainer, 2, 3. 


QUARE CLAUSUM FREGIT. 


See Trespass, 1, 2. 4. 


RECORD. 

1. Upon the suggestion of a diminu- 
tion of the record, the defects 
alleged may be supplied by send- 
ing a new transcript, or by mak- 
ing insertions in that before sent ; 
and in the latter case, if the pro- 
per officer make the insertions 
from a memorial containing the 
facts omitted ; it is no objection, 
that he had not the record of 
the whole proceedings present. 
State v. Reid. 377 
The supplying defects in a 
transcript, either by procuring a 
new one, or by making insertions 
in that already sent, is not an 
amendment of the court to which 
it is sent. Ibid. 377 
3. When atrial is authorized on a 
transcript, it is presumed to give 
the tenor of the record; but as it 
may not, either party upon a pro- 
per suggestion of a diminution of 
the record, may have the proceed- 
ings stayed, until a more perfect 
transcript be obtained. And this 
is usually done by a certiorari. 
Ibid. 382 
4. It will be no objection that the 
transcript was made out from the 
proceeding in paper, instead of 
being taken from the roll, pro- 
vided the transcript be a true copy 
of the whole record. Ibid. 382 
5. A certiorari may issue as often 
as it appears to the court that 
there is reason to believe the 
transcript is imperfect, until one 
is obtained to which neither can 
object. Ibid. 382 
6. In extraordinary cases, as where 
two transcripts are sent costra- 
dictory to each other, and the 


2. 





Martin v. Cowles. 29 





parties do not agree which is cor- 











rect, the court instead of ordering 
a certiorari, will direct the officer 
to attend with the original record. 
Ibid. 383 

See Case Sratep, 1, 2. 4. Evi- 
pencr, 2. Pxieas anv Pueap- 
ines, 3, 4. 


RELEASE. 
See Wipow, 1. 


REMOVAL OF A CAUSE. 


1. Although one court cannot take 
any posterior action in a cause af- 
ter it has been removed to another 
for trial, yet it may afterwards 
amend by supplying an omission 
in the record, which occurred, 
prior to the order of removal ; and 
may then send a new transcript of 
the amended record to the court 
to which the cause was removed. 
State v. Reid. 377 

2. It seems that a cause cannot be 
removed from one Superior Court 
to another for trial, before issue 
joined. Ibid. 379 

3. After a cause is effectually re- 
moved to another court for trial, 
the first has no farther jurisdiction 
over it. Ib. 379 

4. If an order of removal is prema- 
ture, the court to which the case is 
sent, acquires no jurisdiction, but 
it remained in the court where it 
commenced. Jb. 379 


RENT. 
A lessor who parts with the rever- 
sion, cannot recover rent accruing 
subsequently. Jb. 100 


RETRAXIT. 
See Pieas anv Pieapine, 5. 


REVERSION. 

1. Whether the ouster of a tenant 
for years under the claim of a fee 
by a stranger, is a disseisin of 
him in reversion or remainder, in 
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this state, gr? Gwyn v. Well- 
born. 315 
But whether it be so or not, the 
reversioner has no right to enter 
on the possession until the expira- 
tion of the term for years, and un- 
til that time will not be affected 
by the adverse possession. = 
See Exrcurers anp ADMINISTRA- 
rors, 4. Limrrations, STaTUTE 
or, 3. Rent. 


SCIRE FACIAS. 
See Execution, 13, 14. 


SHERIFF. 
1. If the sheriff forbears, at the re- 
quest of the plaintiff, to collect 
money on an execution, he is not 
responsible therefor; but if he 
forbears of his accord, he will 
be liable for the damages the . 
plaintiff may sustain thereby. If 
the whole amount of the execu- 
tion is lost by the sheriff’s negli- 
gence, he will be answerable for 
that amount; but if the money 
can still be collected from the de- 
fendant in the execution (a fact 
which it will be for the sheriff to 
prove) the sheriff will be liable 
only for the damage which the 
plaintiff has sustained by the de- 
lay. M‘Rae’s Adm. v. Evans. 243 
The sheriff is liable for the mere 
not returning an execution, but the 
damages therefor will be only 
nominal. Ibid. 243 
Under the act of 1782 (Rev. c. 
177, sec. 3,) the sheriff must be 
proceeded against by sci. fa. as 
bail, for not taking bail upon a 
capias, in equity; and an action 
on the case will not lie against him 
for such failure or neglect. Troy 
v. Williamson. 252 
See Execution, 1, 2. 


SHERIFF’S DEED. 
1. A sheriff’s deed fairly executed 


2 


2. 


3. 
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at any time after the sale, has re- 
lation to the sale, and operates to 
pass the title from that time. And 
if every thing else be regular and 
fair, the law will raise no presump- 
tion of fraud against the deed, 
merely because it may be ante- 
dated to the time of the sale. Den 
ex dem. Dobson v. Murphy. 586 
2. If a sheriff’s deed does not evi- 
dence an actual sale under exe- 
cution, it cannot be connected wiih 
the execution. But if there was 
an execution giving the sheriff 
power to sell, and, if under that 
execution, a fair sale be made by 
authority of the sheriff, and the 
purpose of the deed is to authen- 
ticate that transaction, then it op- 
erates, from the sale, either as 
title, or colour of title. Ibid. 593 


SHERIFF’S RETURN. 
See Cotour or TITLE. 


SHIPPER. 

When the shipper agreed to load a 
vessel ‘* in a reasonable time,” it 
was held, that he was bound to 
pay for every unreasonable delay 
that occurred ; and the fact of his 
residing at a distance from the 
shipping port, made no difference 
in the obligation created by the 
articles. Wade v. Russell. 542 


SLANDER. 

1. In anaction of slander, where the 
words contain an imputation of 
murder, the plaintiff may be enti- 
tled to recover, although the de- 
fendant may prove that the person 
alleged to be dead is still alive, if 
those in whose presence the words 
were spoken, had well-grounded 
reasons to believe that he was 
then dead. Sugart vy. Carter. 

8 

2. In actions for slander, it is not 
adinissible to prove in mitigation 
of damages, that previous to the 


3. 


1. 


2. 


3. 


4. 
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speaking of the words, the plain- 
tiff was in the habit of vilifying 
and abusing the defendant. Good- 
bread v. Ledbetter. 12 
To charge a man with harbour- 
ing @ runaway slave, is not action- 
able, without proof of special da- 
mage ; although for such offence, 
he might, if guilty, be indicted, 
and, upon conviction, be fined and 
and imprisoned. ‘The charge, to 
sustain an action, must impute an 
offence, to which is annexed an 
infamous punishment, a punish- 
ment which involves social degra- 
dation, by occasioning the loss of 
the libera lex. Skinner v. White. 

471 


SLAVES. 

A deed conveying slaves to the 
trustees of a religious society, for 
the use of the society, vests no be- 
neficial interest in the trustees in- 
dividually ; and if it is intended to 
confer on the slaves the rights of 
freemen, while they are nominal- 
ly held in bondage, it is inopera- 
tive, as being against public po- 
licy. White v. White. 260 
Whether a deed of emancipation, 
made before the passage of the 
acts of 1777 and 1799, (Rev. ch. 
109 and 443,) is void merely be- 
cause of the incapacity ot the 
slave to take, or because of its il- 
legality, or whether thereby the 
slave was forfeited, quere. Ibid. 

265 
It seems, that the slave, if he re- 
mained six months in the state, 
was thereby forfeited, or became 
derelict. Ibid. 266 
But it seems, that a reservation 
of the master’s rights for a term 
of years, would render the deed 
inoperative, because thereby the 
slave would be prevented from 
leaving the state within — six 
months, as required by the act of 
1741. Ibid. 266 











5. Whether deeds of emancipation, 
in opposition to the acts of 1777 
and 1779, are merely void, and 
the slave remains the property of 
the master, or whether it is for- 
feited to the state, guere. And if 
forfeited, whether the title of the 
master is divested belore  sei- 
zure, quere. Ibid. 267 

6. A petition filed in the county 
court, praying permission to 
emancipate a slave “at such 
time as the owner may think pro- 
per, and a decree of the court, 
granting such permission, upon 
the owner’s “ complying with the 
directions of the acts of the gene- 
ral assembly, in such cases pro- 
vided,” is not a valid act of libera- 
tion, within the purview of the 
acts of 1777, (Rev. ch. 109,) and 
1796, (Rev. ch. 453,) where no 
other proceedings appear upon) 
the records. Bryan ‘v. Wads- 
worth. 384 

7. The giving the bonds required 

from the owner of a liberated 

slave, and filing them in the coun- 
ty court, forms no part of an act 
of emancipation, and will not aid 

a defective act of liberation under 

the acts of 1777 and 1796. Ibid. 

334 

. It seems, that to constitute an 

act of liberation, entered of record 

under the act of 1796, it is only 

necessary that there should be a 

petition filed, making the proper 

allegations, and expressing the 
desire of the owner then to confer 
freedom upon his slave, and pray- 
ing permission so to do; and that 
the court should, by a proper ad- 
judication, grant the permission 

as prayed for. Ibid. 384 

The manumission ofa slave is the 

act of the owner; and although 

various statutes have restrained 
and regulated the power of the 
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ferred it upon a judicial tribunal. 
Ibid. 386 
10. ‘The legislature cannot liberate 
a slave, without the consent of his 
owner. Ibid. 389 


|See Bequest, 1, 2, 3, 4. Estoprret, 


1, 2. Staves, 1, 3,4. Hussano 
anp Wire, 2. Limrrations, Sra- 
TUTE OF, 1. Manstaucuter, 1, 
2, 5, 6. 


STATUTE. 
See Acts or THE LEGISLATURE. 


STATUTES CONSTRUED OR 
COMMENTED UPON. 


8 Hen. 6th c. 9. State v. Johnson. 
326 
21 Hen. 8th c. 4. Wood v. Sparks. 
389 
13 Eliz. c. 6. Martin y. Cowles. 32 
27 Eliz. c. 4. Martin v. Cowles. 32 


1715 Rev. c. 2, s. 3. Spencer v. 
Weston. 213 
1715 Rev. c. 2, s. 4. Burton vy. 
Carruth. 2 
1715 Rev. c. 3. Sutton v. Sutton. 
582 

1715 Rev. c. 7, s. 4,5, 6. Martin 
v. Cowles. 32 


1741 Rev. c. 35, s. 22. Steed v. 
M‘ Rae. 435 
1751 Rev. c. 50. Fenner v. Jasper. 


34 

1751 Rev. c. 50. Sutton y. Sutton. 
582 

1762 Rev. c. 69, s. 21. Foye v. Bell. 
475 


1777 Rev. c. 109. Bryan v. Wads- 
worth. 384 
1777 Rev. c. 114, 8.11. Van Pelt 
v. Pugh. 210 
1777 Rev. c. 115, s. 57, 58. Blunt 
v. Moore. 10 
1777 Rev. c. 115, s. 75. Harvey v. 
Smith. 190 
1777 Rev. c. 115, s. 90. Darden v. 





owner to emancipate, yet none 
have taken it from him, and con- 


Maget. 498 
1782 Rev. c. 177, s.3. Troy v. 
Williamson. 252 























1783 Rev. c. 185, 5. 14. Ven Pelt 
v. Pugh. 210 
1784 Rev. c. 204. Littleton v. Lit- 
tleton. 327 
1784 Rev. c. 225, s. 6. Harvey v. 
Smith. 193 


1785 Rev. c. 233, s. 2. Casey v. 
Giles. 1 
1787 Rev. c. 274. Nicelar v. Bar- 


brick. 257 
1790 Rev. c. 326. Jones v. Physioe. 
173 


1794 Rev. c. 414, s. 9. Simpson v. 
Harry. 202 
1796 Rev. c. 451. Morgan v. Cone. 
235 

State v. Miller. 
500 

1796 Rev. c. 453. Bryan v. Wads- 
worth. 384 
1796 Rev. c. 469. Murphey v. Ave- 
26 


1796 Rev. c. 452. 


ry. 
1797 Rev. c. 504, s. 3. Jones v. 
Physioe. 173 
1799 Rev. c. 531, s. 3. Shew v. 
Stewart. 412 
1799 Rev. c. 539. State vy. Ormond. 


119 

1801 Rev. c. 588. Nicelar vy. Bar- 
brick. 257 
1805 Rev. c. 684. State v. Dicker- 
son. 349 
1806 Rev. c. 701. Hill v. Hughes. 
336 

1806 Rev. c. 701. Jones v. Sasser. 
452 


1806 Rev. c. 701. Bennett v. Flow- 
ers. 467 
1806 Rev. c. 701. Hamlin v. Als- 
ton. 479 
1809 Rev. c. 773. Gillet v. Jones. 
339 

1810 Rev. c. 785, s. 7. Sparks v. 


Wood. 489 
1810 Rey. c. 791. Lucas v. Cobbs. 
228 


1810 Rev. c. 794. Casey v. Giles. 1 
1812 Rey. c. 830. Camp v. Coze. 
52 
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1818 Rev. c. 963, s. 6, 7. 
Dickerson. 

1818 Rev. c. 963, s. 6,7. Sparks v. 
Wood. 489 

1819 Rev. c. 1019. Miller v. Ir- 
vine. °° 103 
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SUPREME COURT. 
See Costs, 4, 5. 


SURETY AND PRINCIPAL. 
1. Where nothing is said or done in- 
consistent with that inference, if 
two persons put their names on 
paper for the accommodation of a 
third, they are co-securities, and 
are liable without respect to the 
apparent legal liabilities arising 
from the order of their names. 
Hence, where A. procured the en- 
dorsement of B. and afterwards of 
C., upon a note which he intended 
to get discounted at bank ; it was 
held, that B. and C. were to be 
taken as co-sureties, although by 
agreement between A. and B., B. 
was to have part of the proceeds of 
the note discounted, for which he 
was to give A. his own separate 
bond, and that agreement was not 
made known to C. at the time of 
his endorsement. Richard, Adm. 
v. Simms. 48 
2. A security whose obligation to 
pay has become absolute, by the 
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default of his principal, may pay 











to the extent of his liability with- 
out suit, and the money so paid, 
will be regarded as expended for 
the use, and at the instance of his 
principal. Gray v. Bowles. 440 

See Basrarpy, 2. Execution, 1, 
2. Fortrucomine Bonp. Guar- 
DIAN, 3. 


SURRENDER. 

1. Before the statute of frauds, a 
term of years, whether by deed 
or parol, might have been surren- 
dered wholly by parol. Gwyn v. 
Wellborn. 318 

2. Surrenders are favoured in law. 
They require no technical words, 
but only such as express the in- 
tention to yield up. Ibid. 318 

See Cierk, 1. 


TAXES. 

1. Under the act of 1822, ( Taylor’s 
Rev. c. 1129,) a person who car- 
ries jewelry from county to coun- 
ty for sale, is liable to the tax of 
twenty dollars imposed upon ped- 
lars. Wynne v. Wright. 19 

2. The act imposing a tax upon iten- 
erant dealers in jewelry, is not re- 
— to the constitution of the 

nited States, although the jew- 
elry may have been imported from 
another state. Ibid. 19 


TRADING WITH SLAVES. 
See [npictmeEnrT, 8, 9, 10. | 
TRANSCRIPT. 
See Recorp—passim. Removat or 
_A Cause. 


TRESPASS. 

1. In trespass quare clausum fregit, 
if the plaintiff fails to prove title 
to the locus in quo, he must to 
entitle him to recover, prove that 
the trespass was committed on 
lands of his, either enclosed, or 
improved by cultivation. Smith v. 
Wilson 40 
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2. Every unauthorised intrusion into 
the land of another, is a sufficient 
trespass to support an action for 
breaking the close, whether the 
Inad be actually enclosed or not. 
And from every such entry the 
law infers some damage ; if noth- 
ing more, the treading down the 
grass or shrubbery. Dougherty v. 
Stepp. 371 
In the action of trespass vi et 
armis, for the destruction of, or 
injury to chattels, the jury are not 
restricted in their assessment of 
damages to the mere pecuniary 
loss sustained by the plaintiff, but 
may award damages for the ma- 
licious conduct of the defendant, 
and the degree of insult with which 
the trespass was committed. Dun- 
can v. Stalcup. 440 
4. If one enters into the possession 

of land under a treaty of purchase 

with the owner, he becomes a ten- 

ant at the will of the owner, and 

cannot sustain an action of tres- 

pass quare clausum fregit against 

such owner, for entering upon the 

premises without his consent. 

Walton v. File. 567 


VENIRE DE NOVO. 
See New Trtat, 4, 5, 6. 


WARRANTY. 

Where upon the sale of a vessel, a 
bill of sale was executed between 
the parties, containing a warranty 
of title only, parol evidence is in- 
admissible to prove an additional 


warranty of soundness. Pender v. 
Fobes. 250 


3. 


WIDOW. 

- A release does not operate upon 
a mere possibility, therefore an 
antenuptial agreement, whereby 
the wife released all her claim as 
widow to the estate of her intend- 
ed husband, is not, at law, a bar 
to her petition for a year’s sup- 























2. The claim whicha widow has for 


8. Damages for the detention of 


4. Quere, whether in this state 


5. A widow, whose husband has left 


6. A county court, having no power 


7. A conveyance of lands made by 


See Fraups, Srarure or, 2, 3, 4, 


1. A will written for a testator in 
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port. 
Adm. 


Murphey v. Avery et al. 

25 
dower in the lands of which her 
husband died seised, .is not, before 
assignment, a “ right or title” to 
the land, within the meaning of 
the act of 1715, (Rev. ch. 2, s. 3) 
and is not therefore barred by the 
limitations of that act. Spencer 
v. Weston. 213 


dower cannot be claimed for a 
period anterior toa demand for 
its assignment. Ibid. 213 


dower is not necessarily assigna- 
ble at law by petition only, and 
and therefore that there can be no 
demand in pais. Ibid. 213 


a will, toentitle herself to a year’s 
provision under the act of 1827, 
c. 13, must enter her dissent to 
the will, and file her petition at 
the term of the county court, 
when itis proved. Pettijohn v. 
Beasley. 254 


to make a year’s allowance to a 
widow, when her petition is filed 
at a term subsequent to that at 
which the will was proved, may, 
on motion, set aside the proceed- 
ings, granting such allowance, al- 
though the executor may also be 
relieved by certiorari. Ibid. 254 


a man in contemplation of marri- 
age, with a view of defeating his 
intended wife ofher dower in those 
lands, is void as against the wi- 
dow, under the act of 1784, (Rev. 
ch. 204.) Littleton v. Littleton.327 


5, 6. Horcupor. 
WILL. 


extremis, by one standing in a con- 
fidential relation to him, and who 
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takes a benefit under it, is not in- 
valid, by a conclusion of law, un- 
less read over to the testator, or 
its contents otherwise proved to 
have. been known to him. But 
these facts must be left to the ju- 
ry, and from them, fraud may be 
inferred, unless repelled by proof 
of bona fides. Downey v. Mur- 
phey. 82 


- Where the capacity of a testator 


is perfect, his knowledge of the 
contents of his will is presumed 
from the fact of execution. Ibid. 
87 

When upon a petition in the 
county court for repropounding 
an alleged will for probate, the 
court ordered the same to be re- 
propounded, and directed an issue, 
from the finding on which, the pe- 
titioners appealed to the Superior 
Court ; it was held that the ap- 
peal carried up the whole case, 
and that the Superior Court had 
power to revise the order for re- 
propounding the will, although the 
defendants had not appealed from 
that order. Harvey v. Smith. 186 
A paper writing alleged to be the 
will of a married woman, devising 
real estate, made under a power in 
a settlement, can only be support- 
ed in equity as an appointment, 
and cannot be propounded for pro- 
bate as a will in a court of law, 
and all proceedings for that pur- 
pose are erroneous. Ibid. 186 
Where a petition for repropound- 
ing a will for probate, does not 
state between whom the issue on 
the first attempt to prove it was 
joined, nor show whether the pro- 
per persons were parties to that 
issue, nor whether the executor 
acted bona fide, or otherwise, so 
that the court cannot see whether 
the petitioners were or were not 
bound by the finding on that is- 
sue ; the petition will be dismissed 
as uncertain, informal and defec- 











tive, but without prejudice to the 
rights of the petitioners to pro- 
pound the same again, in a pro- 
form before a competent tri- 

nal. Ibid. 186 

6. The act of 1784, (Rev. ch. 225, 
s. 6,) does not authorise the pro- 
bate of wills of married women as 
devises of real estate. Ibid. 193 
7. It seems that a testamentary dis- 
—— of personal estate made 
y a married woman, with the 
permission of her husband, may be 
admitted to probate. Ibid. 193 
8. Upon an issue of devisavit vel non, 
it is not absolutely necessary as a 
rule of a law, to prove, besides 
capacity in the supposed testator, 
and the formal execution of the 
paper, the further fact by distinct 
evidence, that the testator knew 
the contents of the instrument ; 
for the jury may infer such know- 
ledge from the evidence of capa- 
city and execution. Carr v. 
M‘ Camm. 276 


9. The next of kin has a right to} 


have the probate of a will taken 








‘in common form recalled, and the 
will proved per testes, unless after 
notice of the probate, he has been 
guilty of gross laches, or has ac- 
quiesced in the probate sought to 
be vacated ; and this without ma- 
king affidavit of recently discover- 
ed evidence to impeach the will; 
neither is the receipt of a legacy 
under the will, nor a claim by a 
bill in equity of a trust in the 
whole estate, an acquiescence 
which will bar this right. Ral. 
ston v. Telfair. 482 
10. If an executor, upon propound- 
ing a will for probate, cites the 
next of kin to see proceedings, 
they are barred by the probate. 
Ibid. 484 
See Aprgat, 3, 4. Bequest, 5, 6. 


WITNESS. 


See Evipence, 5, 7, 9, 37, 18, 19, 
20, 22, 25. 


YEAR’S PROVISION. 
See Wipow, 1, 5, 6. 





ERRATA. 

In page 13, line 2 of the first note, after the word “ upon” insert “ the”. 
page 36, line 13 from the bottom, for * W. A. Haywood” read “ W. H. Haywood.” 
page 116, line 14 from the top, for“ W. J. Graham” read “ W. A. Graham.” 
page 127, line 24 from the top, for “ not” read “ most.” 

_ page 264, line 17 from the top, for “at” read “ut.” 
page 265, line 10 from the bottom, after the word “ yet” insert “ it.” 
page 287, line 10 from the bottom, for “ does” read “ do.” 
page 527, line 20 from the top, for“ professedly” read “ confessedly.” 
page 541, line 9 from the bottom, strike out the period and insert a dash. 





























